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PRESIDENTS PAGE 


L. David Shear 


PRESIDENT 


A Year to Remember 


It has been a truly unforgettable 
year. 

As I sit down to write this, my last 
message, to all my colleagues in The 
Florida Bar, a myriad of visions and 
thoughts pass before me as I reflect 
upon the 1979-80 Bar year. The year 
that has brought us into the 1980's 
has been a year of change, 
reflection, superb effort and 
activity, sadness, responding, and 
hope for the future. 

My term was not five minutes old 
when I prepared to respond to the 
remarks our Chief Justice delivered 
to the members of The Florida Bar 
at the 1979 Annual Convention. 
During this year, I am satisfied that 
we have responded to the Supreme 
Court and the Chief Justice, and 
have answered many of the 
concerns reflected—some of which 
indicate the need for better 
communications with the court. I 
am pleased to report that our 
relationships with the court are 
presently at an all time high and 
should continue in that vein. 

This has been a _ year of 
achievement in the annals of The 
Florida Bar. Dedicated service of so 
many of our colleagues has resulted 
in many new programs being 
implemented which benefit the 
public as well as improve the 
administration of justice and serve 
the members of The Florida Bar in 
general. Several of our more 
notable efforts have been: 

e Creation of an Economic 


Advisory Service, the purpose of 
which is to offer, especially to small 
firms and solo practitioners, low 
cost management and counseling 
advice for the operation of a more 
economic and meaningful law 
practice, to provide efficient 
delivery of legal services and 
current technology in the most 
effective manner possible for the 
benefit of the public and the 
profession. 

e The activation and continuing 
efforts of our special commission to 
reduce court costs and delay. 
Through the efforts of our special 
commission, we are embarking 
upon a number of pilot programs, 
including one to limit discovery, 
one to computerize records on 
appeal in criminal cases, and a 
managed calendar concept in 
cooperation with members of the 
judiciary. 

e Anew program to integrate the 
law graduate into the practice of 
law, on a pilot basis, will now 
become a reality, after two years of 
in-depth study and evaluation. This 
concept will attempt to offer 
intensive training, on a voluntary 
basis, to our law graduates to assist 
them in being able to effectively 
serve the public as new lawyers. 

e Our special committee on 
minimum standards for court 
facilities, appointed jointly by 
Governor Graham and yours truly, 
has, in nine months, produced an 
outstanding report. It effectively 
addresses the problem of 
inadequate courtroom facilities 
throughout the State of Florida and 
recommends corrective procedures 
so that justice may be meted out 
fairly in facilities worthy of the 
third branch of government. It is 
now up to the Bar and legislature to 
address and respond to these 
recommendations. 

e The Florida Bar in conjunction 
with the Florida Justice Institute has 
created, and is now publishing, a 
handbook for the elderly in Florida, 
advising them of their legal rights, 
so that they may attempt to serve 
and assist them in their everyday 
lives. 

e Our Florida Lawyers Prepaid 
Legal Services Corporation has 
come of age this year in that we 


have contracted with Midwest 
Mutual Insurance Company to 
provide legal insurance in Florida 
and are presently providing such 
insurance. Our newly sponsored 
corporation now puts Florida in the 
forefront of delivering legal 
insurance to the citizens of our state. 
e Inresponse to a Supreme Court 
request, The Florida Bar embarked 
upon an in-depth study of the needs 
of the poor and under-represented. 
Based upon that report, we have 
found that we have been, and are 
presently making great strides in 
attempting to assist the poor, 
although there is still much more to 
do. In response to the report’s 
recommendation, we are taking 
additional steps to assist the 
economically deprived within our 
state. 

More directly related to Bar 
activities and issues, we have this 
year: 

Implemented our new grievance 
procedures; 

Created a new Audit Committee 
of The Florida Bar which will 
report directly to the Board of 
Governors and its officers with 
reference to all financial activities 
of the Bar; 

Restructured the Budget 
Committee and the Executive 
Committee; 

Brought together, through a 
special committee, all the sections 
of the Bar in creating new policies 
which will permit continuing and 
even greater cooperation between 
the sections and the Bar in all fields 
of mutual interest; 

Begun the funding of our new 
Florida Lawyers Insurance 
Reciprocal, wherein we will be able 
to provide legal malpractice 
insurance to all members of the Bar 
at reasonable rates; 

Produced quality CLE programs 
serving more lawyers than ever 
before; 

Produced brochures and 
pamphlets, as well as !\' spots, 
attempting to educate the public 
about their rights under the law; 

Prepared and are providing to 
state attorneys a special videotape 
on law enforcement; 

Attempted to bridge the gap 
between many of our fellow 

(Continued on page 402) 
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professionals, including members 
of the medical and CPA 
professions, through interdiscipli- 
nary committees; 

Expanded our lawyer referral 
services by providing additional 
panels for the elderly at no charge, 
and for the mentally and physically 
disabled at no charge; 

Created a new program known 
as Lawyers in the Arts where the 
Bar will provide to numerous 
cultural organizations and 
communities around the state free 
legal services to improve the quality 
of life in all of our cities; 

Supported actively and 
financially the implementation of 
our interest on trust accounts 
program, in cooperating with The 
Florida Bar Foundation. This 
unique concept should be activated 
in the near future; 

Offered the citizens of Florida a 
free legal check-up; 

Reviewed all rules of procedure 
and made recommendations to the 
Supreme Court regarding their 
modification; and 

Many other efforts and activities 
too numerous to mention. 

In addition to our new programs 
and continuing activities, some of 
which I have noted, this year has 
been unique in that we have 
embarked upon several other 
endeavors which are unusual for 
any Bar year. I would like to share a 
few of them with you: 

e The House of Representatives 
of our Florida Legislature has 
appointed a special subcommittee 
on regulation of the legal profession 
in Florida which has been 
reviewing and analyzing our 
profession to determine if the 
citizenry would be better served by 
sunsetting or dis-integrating The 
Florida Bar and placing it under the 
aegis of the legislative and 
executive branches of government. 
Until this year, we were the only 
profession in the state that had not 
been so reviewed. The Florida Bar 
has responded in writing to 
numerous questions propounded to 
it by the legislative subcommittee 
and has attended several public 
hearings in response to the inquiry, 
“Why is the legal profession 
different, and why should it remain 
under the jurisdiction of the 
Supreme Court of Florida as a 
separate, autonomous and self- 
governing profession?” I am proud 
to tell you that, in my opinion, The 
Florida Bar has met the challenge 


and has responded openly, 
forthrightly, honorably, and 
vigorously to this legislative 
inquiry. I firmly believe The 
Florida Bar will not be terminated 
or sunsetted—that we have met the 
challenge and have shown we have 
done an effective job in improving 
the administration of justice, 
serving the public, and regulating 
ourselves. When the entire 
proceedings have concluded, I 
suspect the legislature will make 
recommendations to the Supreme 
Court, some of which may be 
meritorious, and should be 
implemented. It is my hope that we 
have, during this year, responded to 
the legislature and put to rest, once 
and for all, the future and 
independence of the legal 
profession in Florida. 

e In the field of legislation the Bar 
is continuing to serve the interests of 
the public. Our most notable 
achievement has been working in 
conjunction with the Supreme 
Court in achieving passage of an 
amendment to our Florida 
Constitution modifying the 
Supreme Court's jurisdiction so that 
the unbelievable caseload, 
presently being borne by the court, 
can be_ reduced substantially, 
thereby permitting due delibera- 
tion and expeditious consideration 
of all matters on appeal. This was a 
noble effort and will benefit all the 
citizens of our state in the future. 
e There is one note of mixed 
emotions to be reflected upon, and 
that is the retirement of our 
executive director, Marshall 
Cassedy. For 21 years, Marshall 
served our Bar, 18 of those as 
executive director. He retired in the 
middle of this Bar year as the 
premier bar executive in the 
country. He has left a tradition of 
devotion to service and to his 
profession that is unequaled. Thus, 
we have had the unusual experience 
of functioning for several months 
without benefit of a permanent 
executive director, but with the 
amazing support of our great staff, 
which is unsurpassed in bar 
associations anywhere. I am deeply 
grateful and indebted to every 
member of our Florida Bar staff for 
the quality of their efforts as well as 
their loyalty and commitment to 
The Florida Bar. I must express a 
special thanks to our assistant 
executive director, Dr. Peter 
Fannon, who did an outstanding 
job in serving as acting executive 


director until we selected a 
successor to Marshall Cassedy. We 
have now made that selection, and I 
am certain you will be pleased with 
our new executive director. There is 
no doubt in my mind that he will 
offer the same service and 
commitment to The Florida Bar as 
our beloved Marshall Cassedy. 

e A final touch was the conducting 
of The Florida Bar’s Long Range 
Planning Retreat in March. This 
was the second such retreat held in 
the history of The Florida Bar, the 
first one being in 1974. This retreat 
took a hard and introspective look 
at the legal profession and The 
Florida Bar, to determine where it is 
and in what direction it should 
proceed during the coming decade. 
The recommendations will be 
published shortly and submitted to 
you, our members, for considera- 
tion, debate and implementation. 

It all comes to a conclusion at our 
annual convention to be held in 
Boca Raton. I cordially invite and 
urge each and every one of you to 
attend, to enjoy not only the 
educational and social interaction 
of our annual meeting, but to offer 
encouragement to my successors in 
office, Leonard Gilbert and Sam 
Smith, both of whom are totally 
dedicated and will serve you 
faithfully and well. 

As for me, this has been the most 
magnificient year of my life. It has 
run the gamut of experiences and 
emotions, but has always been 
exhilarating and totally rewarding. 
It would not have been possible 
without the friendship, guidance 
and support of each and every one 
of you, my wonderful family, our 
Board of Governors, all of our 
committees and their chairpersons, 
my outstanding partners and 
secretaries, and our magnificent 
staff. To all of you, I wish to express 
my everlasting gratitude for giving 
me the opportunity to serve you. 
From my personal viewpoint, I am 
certain that I shall never know a 
greater experience, nor could I ever 
ask for more. I hope that I have 
kept the pledge which I made to 
you and to the citizens of our state 
when I took office. As Ileave now, I 
pray that we may move forward, 
boldly and forthrightly, to serve our 
public, to serve our profession, and 
to continue to find ways to improve 
the administration of justice. I will 
not forget you, and I thank you for 
making my life richer than I had 
ever imagined it could be. oO 
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For Your Next Personal Injury Case—Use Them Free For 15 Days! 


235 MODEL PERSONAL INJURY FORMS 
ANY ATTORNEY CAN USE! 


Virtually all the Personal Injury forms, letters, 
checklists, questionnaires, brochures, outlines, and 


related material you'll ever need to prepare—already 


prepared for you! 


Here's the quick, easy way to prepare your forms for 
Personal Injury cases without wasting valuable time 
and effort. Just mail the handy coupon below and 
we'll rush you free for 15 days, the greatest 
compilation of attorney's Personal Injury forms and 
guidelines ever published — 


Attorney’s Guidebook Of 
Forms And Techniques For 
Successful Handling Of 
Personal Injury Cases 
by Paul N. Luvera, Jr., Esq. 


This Master Guide of forms, letters and techniques, 
by one of America’s foremost legal authorities, has 
become a standard source for virtually every type of 
Personal Injury case. 


The 235 forms, letters, checklists, questionnaires, 
brochures, outlines and other Personal Injury 
material in this exclusive Guide are suited to use as 
is... or can be quickly and easily adapted to fit your 
own special needs. Each will save you hours of time 
and effort spent in preparation—and is guaranteed to 
bring you the results you want. 


Just look at this partial rundown of 
the essential Personal Injury tools 
provided! 


— 9 form letters to witnesses 

— 8 requests for tax, insurance and other vital 
information 

— 2 waivers of medical information and privilege 

— 14 motions to exclude and produce evidence 

— 2clients’ confidential reports 

— 7 form letters to clients 

— 5 affidavits supporting motion to produce 
evidence 

— 5 authorizations for essential information 

— 3 contracts to hire attorneys 

— 13 form letters to defendants and claimants 

— 9 direct examination outlines 

— 12 stock interrogatory forms 

— 14 complaint, information and judgment 
deposition forms 

— 4sets of instructions and pointers for clients and 
witnesses 

— 9 liability, deposition and trial preparation 
checklists 

— 22 farm machinery interrogatories 

— 2 summaries of client's medical record and 
defendant's doctor's testimony 

— 18 slip and fall interrogatories 

— 2 visual charts of the jury 

— 10 cross examination and trial outlines 

— 2 trial exhibit charts 

— 36 automobile accident interrogatories 

— 2 charts to plan and record the use of rebuttal 
witnesses 

— 10 sets of notes on statements, testimonies, 
motions, etc. 


You get just about every kind of 
Personal Injury form you will ever 
need — ready to use at once! 


Here are hundreds of valuable working aids 
including motions to exclude prejudicial existence... 
to strike... to produce photographs; form letters for 
processing your case . . . for obtaining employment 
records . . . to out-of-state witnesses; direct 
examination outlines for investigating police 
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Acomprehensive Table of Contents for each chapter 
A detailed Master Index for the entire work 
Handsome |loose-leaf, gold-stamped binder—a 
complement to any library 

Full 8% by 11 inch size 


All in one 577 page volume — 
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Copyright 1970 


From the time of its original publication date, this 
landmark legal Guide became a highly regarded best 
seller. This is due to its heavy emphasis on easy-to- 
use, practical how-to-do-it forms, checklists, letters, 
and techniques for successful handling of personal 
injury cases to win maximum awards. While there have 
been some changes in the law since the first edition, 
this Guide remains an invaluable tool for lawyers. In 
response to er requests, we are reproducing this 
classic Guide without change. 


About The Author 


Paul N. Luvera, Jr. is a practicing lawyer in Mount 
Vernon, Washington, and a specialist in personal 
injury cases. He is responsible for the development of 
extensive legal systems, forms and procedures for 
greater efficiency in the practice of law; and has 
authored numerous articles on the subject. He is past 
President of the Washington State Trial Lawyers 
Association and Skagit County Bar Association. A 
member of the American Bar Association and other 
legal societies; Luvera is the recipient of the Award Of 
Merit from the Washington State Trial Lawyers 
Association. 
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Yes! Please rush me my copy of Paul N. Luvera’s exciting Attorney's Guidebook of Forms and 
@ Techniques For Successful Handling Of Personal Injury Cases — 
i featuring 235 ready-to-use forms and letters to help handle cases more efficiently. This 


& amazing Guide comes to us for only $69.50 (plus postage and handling)—tax-deductible—and 
= not payable until 15 days after we've examined the Guide. 


officers . . . for an eyewitness for an automobile 
case... for a spouse of injured plaintiff . . . plus much, 
much more! Virtually every type of Personal Injury 
form in existence . . . from cross-examination and 
trial outlines to requests for tax, insurance and other 
vital information. 


You get all these samples plus interviewing formats, 
client questionnaires, deposition stipulations, 
closing statements, investigation and trial sheets — 
a pleading notebook — a settlement brochure — and 
more! 


And the compendium of samples is just the 
beginning! 

This Master Guide also provides specific 
explanations as to how, when and where touse them 
for the greatest success. Explanations that can 
further help you to slash paper work — to avoid 
overlooking essential steps — and to handle your 
cases much more efficiently and profitably. 


You also get the techniques and guidelines behind 
these forms. You discover how to use pre-trial 
motions to maximum advantage . . . how to most 
profitably apply theories of liability . . . how to select 
a favorable jury . . . how to prepare yourself for 
settlement negotiations that make sure you are a 
bigger winner . . . and more. 


And you see at aglance which cases to accept — how 
to win your client's confidence — how to arrive at the 
proper fee — how to avoid fee misunderstanding — 
and, overall, how to win richer rewards and achieve 
greater prestige in Personal Injury law. 


This wealth of time-saving, work-saving information 
and help is all tested and proven in action — backed 
up by the author's 19 years’ experience as a 
practicing Personal Injury lawyer. 
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EXAMINATION COPY NOW! 


For this complete set of ready-to-apply forms and 
letters, send now for your 15 day free trial copy of 
Attorney's Guidebook Of Forms and Techniques 
For Successful Handling Of Personal Injury Cases 
by Paul N. Luvera, Jr., Esq. 


Profit from the convenience of having the necessary 
form or letter at your fingertips. Apply it to any of 
your Personal Injury cases to slash time- 
consuming paperwork at least in half — to avoid 
overlooking essential steps in the processing of your 
cases. 
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copy of this vital Master Guide will be rushed to you 
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You'll find that this is one attorney's Guide you can't 
afford to be without. 
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1980 


June 10-13—American Law Institute, Hyatt Regency Hotel, Washington, D.C. 
June 18-21—The Florida Bar Annual Meeting, Boca Raton Hotel and Club. 
June 26—Legislative and Case Law Update Seminar, AFTL, Host International 
Hotel, Tampa. 
June 27—AFTL Legislative and Case Law Update, Omni International Hotel, 
Miami. 
July 10-12—Florida Bar Board of Governors Meeting, Colony Beach & Tennis 
Club, Longboat Key. 
July 10-13—AFTL Island Seminar on Pleasure Boating and Sport Diving Liability, 
Treasure Cay, Bahamas. 
July 18—Florida Bar Annual Chairmen’s Meeting, Bar Center, Tallahassee. 
July 23-26—Annual Summer Conference of Florida Public Defenders Association, 
Sanibel Island. 
July 29-30—Florida Bar Examination, Parts I, I] and III, Curtis Hixon Convention 
Center, Tampa. 
July 31-August 6—ABA Annual Meeting, Honolulu. 
August 11-16—ABA Annual Meeting Continued, Sydney, Australia. 
August 15-20—Seventh Annual Symposium of the Southern California 
Neuropsychiatric Institute, Mauna Kea Beach Hotel, Kamuela, Hawaii. 
September 4-5—General Meeting of Florida Bar Committees and Sections, 
Orlando Hyatt House. 
25-27—F lorida Bar Board of Governors Meeting, Casa Marina, Key 
est. 
October 17-18—Local Bar Leaders Conference, Bar Center, Tallahassee. 
October 25 — Southern EEG Society Course, The EEG and the Law, San Antonio, 
Texas. Call Dr. Goldberg (305) 524-6527 for details. 
October 28—Florida Bar Examination, Parts I and III, Lakeland Civic Center. 
November 6-8—Academy of Florida Trial Lawyers Annual Convention, Doral 
Country Club, Miami. 
November 13-15—Florida Bar Board of Governors Meeting, Marina Bay, Ft. 
Lauderdale. 
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An 
Analysis 


of the 1980 
Jurisdictional 
Amendment 


By Arthur J. England, Jr., Eleanor Mitchell Hunter and 


Richard C. Williams, Jr. 


Introduction 


The concentrated efforts of 
many during 1978 and 1979 
culminated when the voters of 
Florida were given the opportunity 
on March 11, 1980, to approve an 
amendment to Florida’s Consti- 
tution which redefined the 
jurisdiction of the Florida Supreme 
Court. In the belief that the 
amendment would eliminate delay 
and costs in appellate proceedings, 
and expedite the careful resolution 
of important decisions emanating 
from the Supreme Court, the voters 
overwhelmingly voted in favor of 
this constitutional amendment. 


From 1851, when a permanent 
Supreme Court with three justices 
was established, until 1957, various 
means were devised to enable one 
high tribunal to review all cases on 
appeal from the state’s growing 
number of civil and criminal courts 


of record.'! At various times the 
court relied on commissioners, was 
expanded in size, or sat in separate 
panels or divisions in order to 
manage the increasing number of 
appeals.? 

In 1954 the Judicial Council* 
established a task force to study the 
appellate system and to consider 
“the question of intermediate courts 
to hear and determine appeals in 
the usual cases, at or near the source, 
not only to diminish the cost but 
also to curtail the docket of the 
Supreme Court where appeals are 
being filed at the rate of more than 
one thousand each year.” With the 
objectives of the task force in mind, 
the Council recommended that 
more than two-thirds of the appeals 
jurisdiction of the Supreme Court 
(then over approximately 1,300 
cases) be shifted to three district 
courts of appeal, each with three 
judges. In 1956 the plan to divide 


This article is adapted 
from one which will 
appear in the Winter 

1980 University of 
Florida Law Review. 
The opinions 
expressed in this 
article are the authors’ 
and not necessarily 
those of the Supreme 
Court of Florida. 


appeals between the Supreme 
Court and the newly created 
district courts, as suggested by the 
Council, was endorsed by The 
Florida Bar, approved by the 
legislature, and ratified by the 
voters.® 

The 1956 constitution assigned 
the court essentially three classes of 
jurisdiction — mandatory, discre- 
tionary and constitutional writs. It is 
convenient to discuss the 
background and effects of the 1980 
amendment in terms of the first two 
of these general jurisdictional 
categories. 


Mandatory Jurisdiction 


The mandatory jurisdiction of 
the Supreme Court is now limited 
to death penalty cases from circuit 
courts, district court decisions 
invalidating state statutes or 
provisions of the state constitution 
and, because provided by statute, 


(Continued on page 408) 
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ARTICLE V 
JUDICIARY 


(b) JURISDICTION—The supreme 
court: 

(1) Shall hear appeals from final 
judgments of trial courts imposing the death 
penalty and from orders- ef ria} eourts- and 
decisions of district courts of appeal declaring 
invalid a state statute or a provision of the state 
constitution initially -and direetly -passing -on 
+the validity of a state statute or a federalstatiite 
er treaty, -oF construing-a provision of the state 
or federal constitition, 

(2) When provided by general law, shall 
hear appeals from final judgments and orders 
of trial courts imposing life imprisonment -oF 
final judgments entered in proceedings for the 
validation of bonds or certificates of 
indebtedness and shall review action of 
statewide agencies relating to rates or service 
of utilities providing electric, gas, or telephone 
service. 

(3) May review by eertierart any decision 
of a district court of appeal that expressly 
declares valid a state statute, or that expressly 
construes a provision of the state or federal 
constitution, or that expressly affects a class of 
constitutional or state officerss-that -passes- 
upen-a question certified by a district eourt of 
appeal te be of great public interest, or that 
expressly and directly conflicts thet is in-direet 
eonfliet with a decision of another any district 
court of appeal or of the supreme court on the 
same question of law;-and any interlocutory 
order passingupenr a matter -whieh-uper fine} 
judgment would be directly appealable te the 
Supreme. -court and issue writs ef 
eertiorar+ -commissions -established by 
general Jaw having-statewide jurisdiction. 

(4) May review any decision of a district 
court of appeal that passes upon a question 


certified by it to be of great public importance, 
or that is certified by it to be in direct conflict 
with a decision of another district court of 
appeal. 

(5) May review any order or judgment of a 
trial court certified by the district court of 
appeal in which an appeal is pending to be of 
great public importance, or to have a great 
effect on the proper administration of justice 
throughout the state, and certified to require 
immediate resolution by the supreme court. 

(6) May review a question of law certified 
by the Supreme Court of the United States ora 
United States Court of Appeals which is 
determinative of the cause and for which there 
is no controlling precedent of the supreme 
court of Florida. 

(74+ May issue writs of prohibition to 
courts and -commissions in causes within the 
jurisdiction of the supreme eeurt to redew, 
and all writs necessary to the complete exercise 
of its jurisdiction. 

(8}5} May issue writs of mandamus and 
quo warranto to state officers and _ state 
agencies. 

(96) May, or any justice may, issue writs 
of habeas corpus returnable before - the 
supreme court or any justice, a district court of 
appeal or any judge thereof, or any circuit 
judge. 

+7} Shell have the power of direet review 
of action by generat 
Jaw. 


CODING: Words in struck threugh type are 
deletions from existing law; words in italic 
type are additions. 
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bond validation proceedings and 
Public Service Commission cases 
relating to electric, gas and 
telephone utilities. 

e Death Penalties — §3(b)(1). 
This portion of §3(b)(1) is identical 
to its predecessor. Indeed, it was 
thought that any attempt to relieve 
the Supreme Court of its 
responsibilities in death penalty 
cases might jeopardize the 
constitutionality of Florida’s capital 
sentencing procedures.® 

e Life Sentences — §3(b)(2). 
On recommendation of the 
Supreme Court, the 1980 
amendment was fashioned to 
eliminate the legislature’s authority 
to assign the review of life sentences 
to the Supreme Court. The deletion 
of this authority will have no effect 
on the existing practice or the 
validity of the statute which 
authorizes imposition of a death 
penalty. Cases involving a life 
sentence will continue to be 
reviewed by the district courts of 
appeal. 

e Appeals from Trial Courts — 
Formerly §3(b)(1). Under former 
§3(b)(1), orders of circuit courts 
and county courts could be brought 
to the Supreme Court by direct 
appeal if they initially and directly 
passed on the validity of a state 
statute, a federal statute, or a 
federal treaty (either expressly or 
inherently), or if they -expressly7 
construed a provision of the state or 
federal constitution. Far and away 
the most important feature of the 
1980 amendment is the abolition of 
all direct appeals to the Supreme 
Court from trial courts in these five 
generic categories. Challenges to a 
state statute or to a constitutional 
provision will now be considered in 
the district courts of appeal, with 
presumptive finality of the appeals 
process in those courts as to all cases 
other than those in which a 


declaration of invalidity results.$ 
The reasons for reassignment of 


An Analysis of the 1980 Jurisdictional Amendment 


jurisdiction were several. First, 
cases coming to the Supreme Court 
from trial court orders more often 
than not lacked a written 
explanation of the reasoning for the 
decision. Many, moreover, were at 
a preliminary stage of the trial 
proceeding. As a consequence of 
these factors, neither the reasoning 


Arthur J. England, Jr., is chief justice of 
the Florida Supreme Court. He holds 
degrees from the Wharton School of 
Finance and Commerce of the University 
of Pennsylvania (B.S. 1955), the University 
of Pennsylvania Law School (LL.B., 
magna cum laude, 1961), and the 
University of Miami Law School (LL.M. 
taxation 1971). 


of the trial judge nor a developed 
record was available for review of 
the constitutional question 
presented.® 

Equally important for the 
workload burdens of the court was 
the fact that decisions from trial 
courts frequently carried with them 
a number of rulings on subsidiary 
issues, the consequence of which 
was to bring before the Supreme 
Court a range of comparatively 
insignificant matters which did not 
warrant review by the state’s 
highest tribunal. Nonetheless, the 
jurisprudence had developed that 
the Supreme Court would consider 


the entire case once any appealable 
issue had arisen.!° The consequence 
of this doctrine was that subsidiary, 
nonconstitutional issues were 
brought to the court which could 
have been equally well handled by 
three district court judges. Routing 
appeals from trial courts through 
the district courts should alleviate 
those problems by providing the 
Supreme Court with a more refined 
record and a better distillation of 
the issues, along with a written 
opinion of the district court in many 
instances. 

e Invalidity of State Statute or 
Constitutional Provision — 
§3(b)(1). This provision drastically 
alters the court’s former mandatory 
jurisdiction over questions of 
statutory validity and constitutional 
construction. The Supreme Court’s 
mandatory jurisdiction is now 
limited to district court decisions, 
and only to those which declare 
invalid either a state statute or a 
provision of the state constitution."! 
When a district court pronounces a 
statute or constitutional provision 
valid, review must be sought (if at 
all) under the court’s discretionary 
authority!? Review of constitutional 
constructions is also shifted to the 
court’s discretionary jurisdiction." 

The basic rationale for these 
changes is that many district court 
decisions which declare valid a 
state statute or a provision of the 
state constitution lack statewide 
significance or do not pose 
significant issues for Supreme 
Court consideration so as to 
warrant mandatory review.'4 In 
contrast, any district court decision 
invalidating a statute or provision of 
the state constitution presents a 
special problem because it would 
necessarily result in some 
disharmony in the law or confusion 
in the administration of justice 
throughout the state. Supreme 
Court review is essential for 
uniformity in the application of the 
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law in those cases. These 
considerations prompted the 
framers to recommend that the 
Supreme Court consider as a matter 
of right only those cases in which a 
statute or constitutional provision 
was declared invalid, and leave 
other cases involving questions of 
statutory validity or constitutional 
construction to its discretionary 
jurisdiction. 

Although new $3(b)(1) is 
precisely worded, the provision has 
been so completely changed that at 
least two unanswered questions 
necessarily remain. 


I. County Court Orders. One 
question is whether the limitation of 
the court’s mandatory jurisdiction 
to “decisions of district courts of 
appeal” will prevent Supreme 
Court review of some _ cases 
emanating from county court 
orders which invalidate statutes or 
constitutional provisions. Under the 
present statutory scheme, the 
circuit courts have general 
appellate jurisdiction over the 
county courts,!5 and any further 
appellate review of a county court 
order generally lies within the 
district court’s discretionary 
certiorari jurisdiction.'® It is 
conceivable that a county court 
order invalidating a state statute or 
constitutional provision might 
never be received by the Supreme 
Court if, on review, the circuit court 
affirmed the order and a district 
court later denied certiorari review. 
Conceivably, then, a statute or 
constitutional prevision could be 
valid in some counties or circuits of 
the state and invalid in others. This 
obviously would undermine the 
framers’ intent to ensure uniformity 
in the law. 

Although this problem was not 
anticipated by the framers, there 
are at least two possible solutions. 
First, district courts could be 


encouraged to grant certiorari 
review in all cases where a circuit 
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court order, on review of a county 
court order, has invalidated a 
statute or a constitutional 
provision.'7 Such district court 
review would lay the predicate for 
a future review in the Supreme 
Court. 

As a second possible solution, the 
legislature could enact a statutory 
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with highest honors, 1968), Johns Hopkins 
University School of Advanced 
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and Florida State University College of 
Law (J. D. with honors, 1975). She was 
the Supreme Court's liaison with the 
Appellate Structure Commission, the Bar 
committee, the legislature, and all other 
groups and agencies concerned with the 
constitutional change in the Supreme 
Court’s jurisdiction from July 1978 until its 
passage. She joined the Tallahassee office 
of Mahoney, Hadlow & Adams in May. 


“bypass” for the circuit courts, 
giving the district courts direct 
appellate jurisdiction over all 
county court orders passing on the 
validity of a state statute or 
constitutional provision.'* This 
procedure would expedite district 
court review and ensure that the 
Supreme Court had the final word 
on all invalidation cases. It would 
also prevent four levels of review, 


and attendant delay, for this class of 
cases. 

2. Inherency Doctrine. A 
second question is whether the new 
provision, which mandates review 
of district court decisions 
“declaring invalid” either a state 
statute or constitutional provision, 
carries forward the inherency 
doctrine.'® Under this doctrine, it 
was not necessary that a written 
opinion or order expressly rule on 
the validity of a state statute®® in 
order to predicate review in the 
Supreme Court—a ruling of 
validity that was implied or 
inherent in the lower court's 
decision was considered 
sufficient.?! 

If the new _ provision were 
interpreted to obviate the old 
inherency doctrine and require an 
express declaration of invalidity, 
the possibility would exist that 
some district court decisions 
“declaring invalid” a state statute or 
constitutional provision would not 
be eligible for Supreme Court 
review. For example, a trial court 
could declare a state statute invalid 
and a district court could affirm the 
trial court without an explanation of 
its action.22 Thus, the decision 
might not be reviewable in the 
Supreme Court. Such a result 
would clearly be at odds with the 
intent of the framers in adopting the 
provision. Moreover, the contrast 
between the ‘“‘expressly”’ 
requirements in §3(b)(3) and the 
omission of any like directive in this 
section suggests that inherency is 
preserved. Thus, it is the authors’ 
view that the term “declaring 
invalid” carries forward the 
inherency doctrine to the extent 
that a district court’s action can be 
shown to be predicated on a trial 
court order which declares a statute 
or constitutional provision invalid. 

e Bond Validations—$3(b)(2). 
Before and after the 1980 
amendment, $§3(b)(2) authorized 
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the legislature to provide by general 
law for Supreme Court review of 
final judgments in bond validation 
proceedings. The legislature has 
provided for such review in F.S. 
§75.08(1979) .23 

e Review of Administrative 
Action—$§3(b)(2); formerly 
§§3(b)(3) & (7). Before the 1980 
amendment, two provisions within 
article V—namely §§3(b)(3) and 
3(b)(7)—directed or authorized 
review of administrative action 
which might be assigned to the 
Supreme Court by the Florida 
Legislature. Over the years, 
essentially only two types of 
administrative review remained 
with the Supreme Court— 
Industrial Relations Commission 
(IRC) decisions in workmen's 
compensation cases,*4 and 
decisions of the Public Service 
Commission (PSC). The 1979 
Legislature withdrew consideration 
of workmen’s compensation cases 
from the Supreme Court by its dual 
action of abolishing the Industrial 
Relations Commission and 
assigning the review of newly 
styled workers’ compensation 
decisions to the First District Court 
of Appeal.26 With that action, the 
Supreme Court’s administrative 
review iurisdiction was limited to 
matters arising from the Public 
Service Commission. 

The 1980 amendment further 
limited the court’s jurisdiction to 
PSC decisions involving electric, 
gas and telephone utilities. 
Eliminated from direct Supreme 
Court review were all decisions of 
the Public Service Commission, or 
any other statewide agency, 
affecting other regulated 
industries.27 The framers of this 
provision limited Supreme Court 
review to only three classes of 
utilities on the basic premise that 
PSC decisions with respect to any 
of them would have significant 
statewide, financial implications 
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whereas PSC decisions involving 
other regulatory functions would 
not. 

Section 3(b)(2) commences with 
the phrase “when provided by 
general law,” allowing legislative 
withdrawal of even the limited 
jurisdiction which was retained. 
This continues former §3(b)(7) 


Richard C. Williams, Jr., is a research 
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degrees from Davidson College (B.A., 
magna cum laude, 1976) and Columbia 
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which indicated that reviewable 
administrative actions would be 
those “prescribed by general law.” 
Of course, implementing legislation 
to confer jurisdiction on the 
Supreme Court already appears in 
the statutes which govern the three 
classes of regulated utilities. 

It should be noted that the 
legislature is only free to prescribe 
review of the “action” of “statewide 
agencies.”*® The term “statewide 
agencies” was designed both to 
eliminate a direct reference to the 
Public Service Commission,®® and 
to ensure that the action of local 


agencies, such as municipal utilities, 
would not be initially reviewable in 
the Supreme Court. The obvious 
intent of the framers in utilizing the 
term “action” was to parallel former 
§3(b)(7) and the terminology of the 
Administrative Procedure Act 
which describes all things which an 
administrative agency can do, 
either by order or rule, as “agency 
action.”3! 

Section 3(b)(2) allows review of 
those statewide agency (PSC) 
actions which relate to “rates or 
service.”32 This phraseology was 
selected with the broad intent of 
covering all forms of decisions 
emanating from the Commission 
relative to electric, gas and 
telephone utilities, whether through 
rulemaking or through orders in 
adjudicatory proceedings under the 
Administrative Procedure Act. The 
framers of the constitutional 
proposal did not intend to allow any 
PSC decisions affecting these three 
classes of utilities to be channeled to 
any district court of appeal, so that 
for practical purposes the terms 
“rates” and “services” should be 
viewed as all encompassing. 


Discretionary Jurisdiction 


Before analyzing the categories 
of cases within the court’s 
discretionary jurisdiction, it is 
essential to discuss two specific 
changes in terminology intended to 
clarify the constitutional standards. 

1. Inserting “Expressly.” The 
1980 amendment placed the term 
“expressly” before each distinctive 
jurisdictional base of the Supreme 
Court’s discretionary jurisdiction 
which appears in §3(b)(3). The 
authors view this change as equal in 
importance to the reordering of 
direct appeals. 

The effect of the change, simply 
stated, is that all of the court’s 
discretionary jurisdiction is now 
predicated on written opinions of 
the district courts on points of law 
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brought for review, rather than on 
obscure legal issues which were 
never discussed at the appellate 
level. The doctrine of Foley v. 
Weaver Drugs, Inc., 177 So.2d 221 
(Fla. 1965) which enabled Supreme 
Court review of district court per 


curiam affirmances without 
opinion (PCAs) has been 
abrogated. 


Under §3(b)(3), the court will 
refuse to review PCAs, clearly. But 
for the same _ reasons which 
prompted the framers and people 
to reject the Foley doctrine, the 
court should also decline to review 
several other types of district court 
decisions. Per curiam affirmances 
containing only a citation of 
authority (“citation PCAs”), for 
example, stand on no_ better 
precedential footing than pure 
PCAs,*4 and should likewise be 
insufficient as a basis for Supreme 
Court review. So-called “no merit 
opinions” which merely state that 
the court has reviewed the record 
and found no merit in the points 
presented and no reversible error in 
the record, should be similarly 
treated.*6 Being of no _ real 
precedential value, and failing to 
treat “expressly” any point of law, 
these classes of opinions should 
form no basis for Supreme Court 
review. 

Similarly the “inherency” 
doctrine will no longer be 
applicable under §3(b)(3). The 
‘“‘expressly’’ requirement, 
obviously, cannot be met by an 
inherent declaration of a statute’s 
validity in a written opinion which 
does not discuss the statute. 

While a written opinion from a 
district court must express itself in 
the area of law which is sought to be 
reviewed, it is not essential that a 
conflict of decisions be recognized 
or acknowledged in the opinion. 
Any discussion of a point of law 
which in fact “directly conflicts” 
with another appellate precedent 
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will ground a request for review. 

2. Deleting “By Certiorari.” 
The deletion of the words “by 
certiorari’ from §3(b)(3) may 
prove to be another of the more 
significant aspects of the 1980 
amendment. Under the former 
provision, the Supreme Court’s 
discretionary jurisdiction in 


§3(b)(3) was exercised “by 
certiorari,” based on common law 
notions of that term. Certiorari is 
essentially a common law writ 
issued by a superior court to an 
inferior court for the purpose of 
bringing up the record to determine 
whether the infericr court exceeded 
its jurisdiction or failed to proceed 
according to the essential 
requirements of law.” 

The implicit incorporation of 
common law principles in former 
§3(b)(3) led to a number of 
unfortunate consequences. For one, 
the notion of bringing up the lower 


court’s entire record allowed the 
Supreme Court to provide full 
record review, and address the 
merits of all points, in cases it had 
accepted for review.** For another, 
the court developed over the years 
a notion that a finding of decisional 


conflict required, rather than 
permitted, an acceptance of the 
case for review.*® This practice led 
members of the Appellate Structure 
Commission to conclude that the 
court had all but written the word 
“may” out of §3(b)(3). For 
another, the certiorari connotation 
contributed to the court’s frequent, 
and often lengthy discussions 
regarding the acceptance or 
rejection of jurisdiction.4! The 
combined effect of these 
developments was to waste vast 
amounts of judicial time and labor. 
The justices often wrote about 
issues which had already received 
full consideration by a district 
court, and about the nonsubstantive 
subject of jurisdiction. 

The deletion of “by certiorari” 
from §3(b)(3) was intended to 
eliminate the common law 
jurisdictional principles noted 
above.‘ Freed from these shackles, 
the court will be able to decide 
what cases it will hear, without 
jurisdictional explanations and 
without considering issues other 
than the one for which review is 
sought. The debates which led to 
the 1980 constitutional reform quite 
clearly indicate that the term “may” 
has been resurrected to its original 
stature,* so that the Supreme Court 
should decline to review. any 
decision of a district court which 
the court deems to lack importance 
to the jurisprudence of the state, 
even though a conflict of decision 
exists or one of the other 
enumerated criteria for review is 
present. Opinions should be 
confined to the legal issue which 
was important enough to persuade 
the justices to accept the case for 
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review. Protracted written debates 
on the existence or nonexistence of 
a jurisdictional predicate will 
actually become unnecessary, since 
the Supreme Court’s decisions will 
themselves deal with the legal issue 
or issues on which jurisdiction was 
predicated. The deletion of “by 
certiorari,” it seems, with equal 
clarity signifies the end of full 
record review, since jurisdiction is 
no longer predicated on bringing 
up the whole record for scrutiny. 

e Validity of State Statutes— 
§3(b)(3). As noted above, the 
district court's declaration of 
validity must be expressed in a 
written opinion of a district court 
dealing in some form with the legal 
issue of validity. Presumably, there 
need be no more identification of 
the issue than the announcement in 
the court’s opinion, as had been 
common in the orders of trial 
courts, that “Section ___, Florida 
Statutes, is valid.” But the inherency 
doctrine is clearly no longer viable. 

This provision was added to the 
discretionary review of the 
Supreme Court as a corollary to the 
Supreme Court’s mandatory 
review of district court decisions 
which declare statutes invalid. The 
discretionary aspect of review in 
validity cases was emphasized in 
discussions which preceded the 
adoption of the 1980 amendment, 
for it was recognized that not all 
statutes are of statewide 
importance,** that not all general 
laws declared valid require 
Supreme Court consideration,* 
and that the court should have the 
freedom to restrict its writing 
responsibilities by declining to 
review cases whenever it was 
thought necessary to do so.‘ 

e Construction of the Consti- 
tution—§3(b)(3). The “expressly” 
requirement continues by 
constitutional directive the rule, 
first enunciated in Ogle v. Pepin, 
273 So.2d 391 (Fla. 1973), that the 
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inherency doctrine is inapplicable 
to the constitutional construction 
provision. A written opinion of the 
district court construing a provision 
of the state or federal constitution is 
an essential predicate for Supreme 
Court review under this portion of 
§3(b) (3). 


Choice of the word “construes” in 


the new provision was advertent, 
carrying forward the term as it 
appeared in $§3(b)(1) of the 
constitution before the amendment 
was adopted. Decisions such as 
Armstrong v. City of Tampa, 106 
So.2d 407 (Fla. 1958), for example, 
and others which differentiate the 
“construction” of a constitutional 
provision from the “application” of 
a provision,” would seem to be 
incorporated into the new provision 
of the constitution to the same 
extent that they are embedded in 
the earlier version. 

When constitutional construc- 


tions were brought to the Supreme 
Court by way of mandatory appeal 
under former §3(b)(1), the court 
sometimes concerned itself with the 
substantiality of the constitutional 
claim as a _ predicate for its 


jurisdiction.“6 By moving the 
review of constitutional construc- 
tions from the court’s mandatory to 
its discretionary jurisdiction, the 
need for any discussion of 
substantiality has been wholly 
eliminated. The court, however, 
can certainly consider the in- 
substantiality of the issue as a basis 
to exercise its discretion to deny a 
request to review a constitutional 
construction. 

e Class of Constitutional or 
State Officers—§3(b)(3). Before 
the 1980 amendment, the Supreme 
Court could review on a 
discretionary basis those district 
court decisions which affected a 
class of constitutional or state 
officers. The 1980 amendment 
made no change in the operative 
language of this provision, so that 
existing case law giving it very 
limited scope would seem to have 
continuing vitality.4® The 
amendment did, however, insert 
the word “expressly” before the 
description of this portion of the 
court’s discretionary jurisdiction. 
The requirement of an express 
written decision of the district court 
which affects either a class of 
constitutional or state officers 
would seem to have little practical 
impact, since virtually all of the 
cases which have come to the court 
in recent years arose from written 
opinions of district courts 
articulating their effect on the 
class.5° 

e Conflict of Decisions— 
§3(b)(3). Prior to the 1980 
amendment, the Supreme Court 
had discretionary authority to 
review district court decisions 
which were in “direct conflict” 
either with any other district court 
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decisions or with decisions of the 
Supreme Court on the same 
question of law.5! The concept of 
“direct conflict” was carried 
forward in the 1980 amendment 
with minor but important changes. 

First, the amendment eliminated 
the notion of intradistrict conflict— 
that is, a direct conflict within any 
appellate district by reason of 


conflicting decisions of the same ~ 


district court. This change restores 
the constitutional provision to its 
stature before 1972, when the 
constitution first authorized the 
review of intradistrict conflicts.*? 

The Supreme Court was 
cognizant, of course, of the 
possibility that multiple panels of 
the same district court could 
achieve different legal results, 
possibly inadvertently, on the same 
question of law.** For that reason, 
and based on a recommendation of 
the Appellate Structure Com- 
mission,*4 the court adopted, 
effective January 1, 1980, a rule for 
an en banc review within the 
district courts of any three-judge 
panel decision.*> 

The combined consequence of 
eliminating from the constitution 
the court’s review of intradistrict 
conflicts and of creating an en banc 
rehearing proceeding for 
intradistrict conflict, means that 
after April 1, 1980, the Supreme 
Court can potentially review for 
“conflict:” (i) panel or en banc 
decisions of a district court which 
conflict with a decision of another 
district court, and (ii) panel 
decisions which conflict with a 
Supreme Court decision.* 

In light of the limited purposes 
for the 1980 amendment’s effect on 
the court’s conflict jurisdiction— 
that is, the elimination of 
intradistrict conflict and, through 
the “expressly” requirement, the 
necessity of a written opinion as a 
predicate for further review—it is 
also clear that doctrines which had 
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been developed by case law under 
the prior provision and which were 
not antithetical to the two changes 
would carry forward after April 1, 
1980. For example, the two basic 
types of “direct conflict” 
articulated in Nielsen v. City of 
Sarasota, 177 So.2d 731 (Fla. 1960) 
would seem to be continued.*”7 On 


the other hand, the “expressly” 
requirement would seem to have 
eliminated the review of those 
district court decisions without 
opinion which contain a written 
dissent or a special written 
concurrence, where formerly 
counsel was allowed to argue for so- 
called “dissent conflict’5® or 


“concurrence conflict.”5® Plainly, 
the “expressly” requirement for 
district court majority decisions 
cannot be satisfied by a dissenting 
or concurring characterization of 
what the majority has done. 

e Interlocutory Trial Court 


Orders—Formerly §3(b)(3). This 


provision removed all Supreme 


Court review of interlocutory 
orders of the trial courts. The 
reasons for routing all cases through 
the district courts have been 
explored earlier. By eliminating the 
review of interlocutory orders of 
trial courts, the 1980 amendment 
also made moot the doctrine of 
Burnsed v. Seaboard Coastline RR, 
290 So.2d 13 (Fla. 1974), which held 
that the court would review only 
final, as opposed to interlocutory, 
orders of trial courts under 
§3(b)(1). 

e Certified District Court 
Decisions—$3(b)(4); formerly 
§3(b)(3). The 1980 amendment 
moved from old §3(b)(3) to new 
§3(b)(4), with only one word 
changed, the Supreme Court’s 
discretionary review of district 
court decisions that pass upon a 
question certified by the district 
court. The sole change was that the 
word “interest” became “impor- 
tance.” It is the authors’ view, based 
on the development of this 
provision, that the term “great 
public importance” in §3(b)(4) 
should be given approximately the 
same content as the term “great 
public interest” had in former 
§3(b)(3).% This content would 
include, for example, the ability of 
the Supreme Court to review a 
district court decision even if the 
question were not precisely framed 
by the district court (although the 
failure to frame a clear question is 
strongly discouraged.)® 

e Certified Conflict —§3(b)(4). 
This provision is entirely new, and 
expands the instances for district 
court certification to situations in 
which a direct conflict of decisions 
among the districts is perceived by 
the district court. It adds to the 
district court’s arsenal the authority 
to certify the more important 
decisional conflicts for Supreme 
Court reconciliation. 
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e Certified Trial Court 
Orders—§3(b)(5). The 1980 
amendment authorized the 
Supreme Court to review, on a 
discretionary basis, orders or 
judgments of trial courts certified 
by a district court either as being of 
great public importance or as 
having a “great effect on the proper 
administration of justice 
throughout the state.” A requisite to 
review, however, and therefore a 
iuecessary part of the district court’s 
certification, is also a determination 
by the district court that the matter 
certified requires an immediate 
resolution by the Supreme Court. 

The rationale for the provision 
which was adopted is essentially 
twofold. First, there must be some 
way in the judicial system by which 
the Supreme Court can obtain and 
decide promptly those cases which 
have an immediate statewide 
impact on the administration of 
justice. Second, by allowing an 
appeal to take its ordinary course 
from a judgment or order of a trial 
court to a district court of appeal, 
the maximum period of delay over 
direct processing in the Supreme 
Court would be only the amount of 
time taken by the district court to 
identify the need and act on the 
certification. Upon receipt of the 
appeal papers, a district court can 
on its own motion or at the request 
of any party immediately certify 
the matter to the Supreme Court in 
order to avoid the delay inherent in 
rendering a decision at the district 
court level.® 

This “bypass” provision has 
counterparts in other judicial 
systems. Indeed, the famous Nixon 
tapes case® decided by the United 
States Supreme Court came 


directly from a decision of district 
court Judge John Sirica under a 
procedure very much like the one 
which now appears as §3(b)(5).® 
The most important aspect of 
§3(b) (5) is the clarity of the fact that 
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the intended application is very 
narrow. Not more than two or three 
cases each year were expected to be 
certified to the Supreme Court 
under this provision. 

e Questions Certified from 
Federal Courts—$3(b)(6). The 
1980 amendment provided express 
authority for the Supreme Court to 


consider questions of state law 
certified from federal appellate 
courts as dispositive of litigation 
pending in the federal judicial 
system. Before the amendment 
there was no comparable provision 
in the constitution, although the 
Supreme Court had provided by 
rule® and judicial decision® for the 
receipt and disposition of these 
types of questions, and the 
legislature had by statute®’ 
authorized their being entertained. 
The language of $§3(b)(6)_ is 
precisely the language which 
formerly governed these types of 


decisions under the statute, court 
rule and case law.® Accordingly, 
the addition of this provision to the 
constitution can be seen as no more 
than a constitutional codification of 
existing authority for the Supreme 
Court to deal with these types of 
cases. 

e Writs of Prohibition to Courts 
and Commissions—$3(b)(7); 
formerly §3(b)(4). When the 
authority of the Supreme Court to 
review administrative action was 
narrowed to the limited category 
described earlier in this article, 
conforming amendments were 
made to other provisions of the 
constitution which had conferred 
broader authority either by direct 
review or by writs of prohibition. 
Former $3(b)(7), of course, was 
deleted in its entirety by the 1980 
amendment and, as_ indicated 
earlier, was replaced with the 
narrower §3(b)(2). Section 3(b)(3) 
was amended to delete certiorari 
jurisdiction over statewide 
commissions. 

Former §3(b)(4) was also altered 
to delete language which had 
conferred express authority on the 
Supreme Court to issue writs of 
prohibition to commissions in 
causes within the jurisdiction of the 
Supreme Court to review. The 
framers of the 1980 amendment 
considered whether the deletion of 
that express authority to issue this 
type of extraordinary writ to 
commissions would preclude the 
issuance of a writ of prohibition to 
the Public Service Commission— 
the only agency having statewide 
jurisdiction over the rates and 
service of electric, gas and 
telephone companies. They 
concluded it would not. The 
authority to issue writs of 
prohibition, as well as any other 
appropriate extraordinary writ 
directed to that agency, was 
retained through §3(b)(7), where 
the court is authorized to issue all 
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writs necessary to the complete 
exercise of its jurisdiction. 


Conclusion 


The 1980 amendment will not 
provide a leisurely pace for the 
Supreme Court's justices; certainly, 
never again in the range of 450 cases 
which the court considered in 1957. 
The estimated annual caseload will 
be 2090, consisting of approxi- 
mately 70 mandatory appeals, 1500 
discretionary petitions for review 
and all other matters (totaling 520 in 
1979) which are unaffected by the 
changes”—such as extraordinary 
writs, practice and procedure rules, 
Bar admissions and disciplinary 
action, judicial discipline and 
advisory opinions to the Governor. 
Thus, although _jurisdictionally 
streamlined, Florida’s Supreme 
Court will remain one of the 
nation’s high volume high courts. 

By redefining the Supreme 


Court’s jurisdiction, the 1980 


amendment in practical terms 
provided the opportunity for the 
district courts, the attorneys of 
Florida, and particularly the 
justices of the Supreme Court to 
redefine the role of the Supreme 
Court in Florida’s judiciary. The 
clear import of the change has been 
to free the court from nonpolicy 
types of decisions, and direct its 
efforts to issues of statewide 
importance or jurisprudential 
significance. The opportunity to 
exercise the role now prescribed 
requires a_ collective mentality 
which perceives the court as a 
limited policymaker and 
law harmonizer, rather than just a 
second level of trial reviewer for 
every litigant. Should the justices 
lose the mantle of restrained 
supremacy which the amendment 
invited them to don, or should the 
justices allow the Bar to diminish 
the court’s proper role with 
importunings for trivia, many of the 
benefits conferred by the 
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amendment will have been lost. 
Should that occur, and an attendant 
new round of caseload pressures, 
revised internal screening 
procedures, and delayed 
dispositions ensue, the justices 
themselves must bear direct 
responsibility for the consequences. 
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review of IRC decisions was transferred to 
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26 and accompanying text infra. 
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Cf., e.g., Robbins v. State, 364 So.2d 871 
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3% The following is a typical “no merit 
opinion,” or more precisely a “citation no 
merit opinion”: 


This is an appeal from a final judgment ina 
suit to quiet title instituted by the Board of 
Trustees of the Internal Improvement Trust 
Fund, an agency of the State of Florida 
Department of Natural Resources, in the 
Circuit Court for the Eleventh Judicial 
Circuit of Florida. We have carefully 
examined the thorough and detailed final 
judgment entered by the trial court in this 
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the briefs of the partis. [sic.] In our view, no 
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opinion untouched. Indeed, it is not unusual 
for the court to adopt the district court’s 
opinion as its own. See, e.g., Satz, v. 
Perlmutter, 379 So.2d 359 (Fla. 1980); 
Leatherby Ins. Co. v. American Bankers Ins. 
Co., 371 So.2d 488 (Fla. 1979); Ringel v. 
State, 366 So.2d 758 (Fla. 1978). 

47 E.g., Dykman v. State, 294 So.2d 633 
(Fla. 1973); Rojas v. State, 288 So.2d 234 (Fla. 
1973); Ogle v. Pepin, 273 So.2d 391 (Fla. 
1973). 

48 See, e.g, Evans v. Carroll, 104 So.2d 375 
(Fla. 1958). 

49 See Spradley v. State, 293 So.2d 697 (Fla. 
1974); Richardson v. State, 246 So.2d 771 
(Fla. 1971). In Spradley, the court stated 
that: 


{a] decision which “affects a class of 
constitutional or state officers” must be one 
which does more than simply modify or 
construe or add to the caselaw which 
comprises much of the substantive and 
procedural law of this state. Such cases 
naturally affect all classes of constitutional or 
state officers, in that the members of these 
classes are bound by the law the same as any 
other citizen. To vest this Court with 
certiorari jurisdiction, a decision must 
directly and, in some way, exclusively affect 
the duties, powers, validity, formation, 
termination or regulation of a particular class 
of constitutional or state officers. 
(Emphasis in the original.) 293 So.2d at 701. 


This restrictive test announced in Spradley 
had an immediate and decisive effect on the 
court's jurisdiction. As one justice observed 
in 1976: 


My research indicates that, dating from 
[Spradley’s] adoption in May 1974 to the 
present, only two cases have been accepted 
by this Court on the jurisdictional ground 
that a requisite class of officers was affected 
by a district court’s decision. Many assertions 
to that effect have been made, of course, but 
only two have prevailed. 


Shevin v. Cenville Communities, Inc., 338 
So.2d 1281, 1282-83 (Fla. 1976) (England, J., 
concurring). 


50 E.g., Nelson v. Pinellas County, 343 
So.2d 65 (Fla. 2d D.C.A. 1977), aff'd in part, 
rev'd in part, 362 So.2d 279 (Fla. 1978); 
Taylor v. Tampa Electric Co., 335 So.2d 349 
(Fla. 2d D.C.A. 1976), rev’d, 356 So.2d 260 
(Fla. 1978). But see Satz v. Perlmutter, 362 
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So.2d 160 (Fla. 4th D.C.A. 1978), aff'd, 379 
So.2d 359 (Fla. 1980). 

51 Fia. Const. art. V, §3(b)(3)(1972). 

52 Compare Fria. Const. art. V, 
§3(b) (3)(1972) and David v. State, 369 So.2d 
943 (Fla. 1979), with Fra. Const. art. V, 
§4(2)(1956), and Grisillo v. Franklyn, 173 
So.2d 682 (Fla. 1965). 

53 E.g. Cumbie v. State, 378 So.2d 1 (Fla. Ist 
D.C.A. 1978) and Nevels v. State, 364 So.2d 
517 (Fla. lst D.C.A. 1978), resolved in State 
v. Cumbie, No. 56,014 (Fla. Feb. 21, 1980); 
David v. State, 348 So.2d 420 (Fla. 4th 
D.C.A. 1977) and Childers v. State, 277 So.2d 
594 (Fla. 4th D.C.A. 1973), resolved in David 
v. State, 369 So.2d 943 (Fla. 1979). 

54 APPELLATE STRUCTURE COMMISSION 
Report, note 40 supra, 53 Fia. B.J. at 279 
(May 1979). 

53 In re Rule 9.331, Fla. R. App. P., 
Determination of Causes by a District Court 
of Appeals En Banc, 377 So.2d 700 (Fla. 
1979). 

56 Although the Supreme Court prohibits 
the district courts from deciding cases in 
contradiction of a Supreme Court decision, 
see Hoffman v. Jones, 280 So.2d 431 (Fla. 
1973), a conflict can arise with a Supreme 
Court decision rendered after the district 
court’s decision and before the grant or 
denial of review by the Supreme Court. E.g., 
Brunson v. State, 355 So.2d 812 (Fla. 3d 
D.C.A. 1978), rev’d, 369 So.2d 947 (Fla. 
1979) (conflicting with Hargrave v. State, 
366 So.2d 1 (Fla. 1978)). 

57 See Nielsen v. City of Sarasota, 117 So.2d 
731, 734 (Fla. 1960), discussing two types of 
decisions properly reviewable as in direct 
conflict: 

(1) decisions announcing a rule of law 
different from that announced in a previous 
pcg court or Supreme Court decision; 
an 

(2) decisions applying a rule of law toa 
set of facts substantially similar to that 
considered in a previous district court or 
Supreme Court decision, but arriving at a 
disparate result. 

38 E.g., David v. State, 369 So.2d 943 (Fla. 
1979); Keller v. Keller, 308 So.2d 106 (Fla. 
1974). See Golden Loaf Bakery v. Charles 
Rex Const. Co., 334 So.2d 585, 586 (Fla. 
1976) (England concurring opinion, 
suggesting infirmities in dissent conflict even 
before adoption of the constitutional 
amendment); Williams v. State, 340 So.2d 
113, 116 (Fla. 1976) (England J., dissenting, 
joined by Overton, C.J., and Hatchett, Jr.). 

59 Scott v. Rosenthal, 131 So.2d 480 (1961). 
State v. Melvin, ___So.2d___. (Fla. —_ 
D.C.A.) petition for certiorari docketed, No. 
57,980 (Fla. Oct. 29, 1979). 

6 This change of language may broaden 
slightly the scope of the provision. Indeed, 
the commentary to 1980 amendments to the 


Florida Rules of Appellate Procedure states 
that “[t]he change was to recognize the fact 
that some legal issues may have ‘great public 
importance,’ but may not be sufficiently 
known by the public to have ‘great public 
interest.’ ”. In Re: Emergency Amendments 
To Rules of Appellate Procedure, No. 
50,409-B, slip. op. at 9 (Fla. March 27, 1980). 
The actual effect of the change, of course, 
must await future developments in the case 
law. 

6! Rupp v. Jackson, 238 So.2d 86 (Fla. 
1970). But see Lake Region Packing Assoc. v. 
Furze, 327 So.2d 212, 217 (Fla. 1976) 
(England, J. dissenting). 

62 The Supreme Court has tentatively 
promulgated rules implementing _ this 
procedure. Fia. R. App. P. 9.125, as adopted 
in In Re: Emergency Amendments to Rules 
of Appellate Procedure, No. 50, 409-B (Fla. 
Mar. 27, 1980). 

83 United States v. Nixon, 418 U.S. 683 
(1974). 

4 28 USC §§1254(1) & 2101(c) (1976). 

Fia.R.App.P. 9.510. 

86 See Mobil Oil Corp. v. Shevin, 354 So.2d 
372 (Fla. 1977); Sun Ins. Office, Ltd. v. Clay, 
133 So.2d 735 (Fla. 1961) (upholding the 
constitutionality of the federal court 
certification process). 

Fa. Stat. §25.031(1979). 

68 Federal courts have made regular use of 
the certification process. See, e.g., Greene v. 
Massey, 595 F.2d 221 (5th Cir. 1979); 
Everglades Marina, Inc. v. American E. Dev. 
Corp., 374 So.3d 517 (Fla. 1979); Cesary v. 
Second National Bank of North Miami, 369 
So.2d 917 (Fla. 1979). 

6° The “all writs” power of the Supreme 
Court has been defined to exclude writs 
which initiate jurisdiction in the court, as 
opposed to those which are necessary after 
jurisdiction is otherwise properly invoked. 
Besoner v. Crawford, 357 So.2d 414 (Fla. 
1978); Shevin ex rel. State v. Public Service 
Commission, 333 So.2d 9 (Fla. 1976). Contra, 
Couse v. Canal Authority, 209 So.2d 865 
(Fla. 1968). Accordingly, the constitution 
does not give the Supreme Court authority to 
issue an original writ of prohibition to the 
Public Service Commission (or any other 
statewide agency falling within the ambit of 
the court’s authority under §3(b)(2)), absen 
an independent basis for the court's 
jurisdiction. 

7 Statistics obtained from the Clerk of the 
Supreme Court of Florida. 
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Administrative Law 
Section 


The Administrative Law Section of 
The Florida Bar has enjoyed a very 
active year. The executive council and 
committee chairmen have met almost 
every month resulting in the 
accomplishment of most of our goals. 

Support was given to the FAU-FIU 
Joint Center for Environmental and 
Urban Problems by means of a 
financial grant to assist a program 
designed to train public participants in 
quasi-judicial hearings. Members of the 
executive council volunteered their 
time and talent in an advisory capacity 
and agreed to participate in every way 
to help citizens gain more familiarity 
and knowledge of the formal hearing 
process, thus enhancing the right of the 
public to proceed without 
representation. 

The effects of the Moses decision 
were reviewed and members of the 
executive council participated in the 
preparation of The Florida Bar's 
petition for rehearing. 

The proposed model rules of 
procedure were reviewed by the 
section and members made meaningful 
observations and comments which 
helped shape the form of the final draft 
of the rules which are presently going 
into effect. 

This has been a strong legislative year 
with the legislation committee 
continuing to remain very active 
reviewing proposed legislation. In light 
of their recommendations to the 
executive council, section comments 
and recommendations were made to 
the joint administrative procedures 
committee and to parties interested in 
the specific items of legislation. The 
legislation committee is currently 
monitoring prefiled bills which will 
affect the section. 

The Journal committee committed 
authors to write articles for the 


Administrative Law column for every 
month through May and reviewed the 
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articles before publication in the 
Journal. 

The designation committee of this 
section made recommendations 
concerning certificates of competence 
and CLE credit. 

The continuing legal education 
committee participated in an extensive 
educational program for those 
interested in administrative law. Long 
range plans for improving continuing 
legal education programs with respect 
to administrative law were made and 
are being implemented. 

In addition to the above, a committee 
was established to develop liaison 
between the section and the Workers’ 
Compensation Section for the purpose 
of eliminating conflicts in the Workers’ 
Compensation Law with Chapter 120. 
This committee will continue into the 
1980-81 year. 

A committee was established to 
develop proposed legislation creating 
an administrative conference. The 
conference would provide an informal 
means by which groups with diverse 
opinions could periodically meet and 
evaluate the APA. This committee will 
also continue into the 1980-81 year. 

The year will conclude with an 
extensive annual meeting during the 
Bar convention in June. Justice Arthur 
England will be the guest speaker at the 
planned luncheon. His speech will be 
designed to afford designation credits 
for those attending. The luncheon will 
be followed by a business meeting and 
a demonstration of the FAU-FIU Joint 
Center for Environmental and Urban 
Problems Program which was 
sponsored by the section. 


FREDERICK B. KARL 
Chairman 


Corporation, Banking 
and Business 
Law Section 


During the 1979-80 Florida Bar year, 
the Corporation, Banking and Business 


Law Section continued to operate at the 
high level of activity established during 
the previous year. Many of the section’s 
3,062 members participated in the work 
of the section’s 14 standing committees 
which focus on such areas of business 
law as antitrust, banking, bankruptcy, 
corporations, credit unions, patent, 
trademark and copyright, securities, 
Uniform Commercial Code and 
savings and loan associations. The 
section’s credit union committee was 
newly organized this year and has been 
working closely with the Florida Credit 
Union League to involve Florida’s 
many credit union attorneys in the 
activities of the section. The section’s 
executive council, consisting of section 
officers and committee chairmen, will 
hold five meetings during the current 
year at various locations throughout the 
state. 

One of the section’s primary goals is 
to inform and continue to educate 
business lawyers in Florida. To this end, 
the section’s securities law committee 
sponsored a program in October and 
November 1979, on “How to Do a 
Private Placement,” which was 
attended by some 600 lawyers. In 
December 1979 and January 1980 the 
section’s Uniform Commercial Code 
committee sponsored a program on 
secured transactions attended by some 
800 lawyers. Also in January 1980, the 
section’s bankruptcy and creditors’ 
rights committee sponsored a one-day 
program on the lender's position under 
the new Bankruptcy Code at which 
over 300 lawyers were present. In . 
November 1979, the patent, trademark 
and copyright committee, in 
cooperation with the United States 
Department of Commerce, sponsored 
a one-day program on patent 
applications in foreign countries. The 
section’s corporate counsel committee 
held its annual continuing legal 
education program in March 1980, in 
conjunction with a program planned by 
the Control Data Corporation, thereby 
attracting many panelists with national 
legal reputations and experience. Still to 
come in this fiscal year is a program 
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which will give an overview of the new 
Federal Bankruptcy Code to be held at 
multiple locations in May and June, 
1980. 

Complementing the section’s 
continuing legal education programs 
has been the publication of the section’s 
newsletter which is periodically mailed 
to all members. The newsletter is 
intended to alert members to current 
business law developments on a timely 
basis. A more in-depth analysis of 
business law developments and issues is 
handled in the section’s monthly articles 
in The Florida Bar Journal. 

During 1979-80, section committees 
played an active role in implementing 
statutory revision and the refinement of 
state regulations. Under the 
sponsorship of the Uniform 
Commercial Code committee, 
revisions to Article IX of Florida’s 
Uniform Commercial Code reflecting 
1972 amendments to the Code were 
adopted by the Florida Legislature. 
The Uniform Commercial Code 
committee is continuing to monitor the 
Code and intends to propose technical 
amendments next year. Another project 
of the Uniform Commercial Code 
committee is the revision of Florida’s 
UCC forms. Having taken an active 
role in the substantial revision of 
Florida’s securities law, culminating in 
the adoption of the new Florida 
Securities Act, the section’s securities 
law committee has continued to work 
with the Division of Securities in the 
revision of regulations implementing 
the new blue sky law. The corporations 
committee is presently preparing 
proposed cleanup revisions to Chapter 
607, the Florida General Corporation 
Act, and has appointed a subcommittee 
to propose a full revision of Chapter 
617, Florida’s law governing 
corporations not-for-profit. Amend- 
ments to Chapters 607 and 617 are 
expected to be proposed to the Florida 
Legislature next year. Finally, the 
section’s banking and credit regulation 
committee, savings and loan 
committee, and credit union committee 
are monitoring the sunset revisions to 
Florida’s various financial institutions 
statutes and are cooperating with state 
agencies in connection therewith. 

Under the direction of the 
bankruptcy and creditor’s rights 
committee, summaries of Florida 
bankruptcy decisions are being 
prepared for circulation to subscribing 
attorneys. Along similar lines, the 
antitrust committee is monitoring a 
pilot program for the preparation of 
summaries of certain Florida federal 
district court decisions. 


The section expects to conclude the 
fiscal year at the June Bar Convention 
with a CLE program aimed at advising 
small businesses on compliance with 
the antitrust laws. The joint luncheon 
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between the Corporation, Banking and 
Business Law Section and the Tax 
Section, which has become a Bar 
convention tradition, will once again be 
held and will feature as speaker 
Congressman James R. Jones, who is 
extremely active in federal tax 
legislation. 


LuTHER F. JR. 
Chairman 


Environmental 
Law Section 


The goals of the Environmental Law 
Section for 1980 were: (1) to 
reintroduce the section newsletter, (2) 
to improve and update the CLE 
manual, The Environmental 
Regulations and Litigation in Florida, 
and (3) to upgrade the quality of the 
seminar materials and presentations. 

To date, the section has presented 
two seminars, both of which have 
received positive comments from 
attendees and members of the Bar staff. 
Recent comments have been that 
materials furnished at the seminars, in 
particular the Industrial Site 
Development and Location seminar, 
were of superior quality, equal to or 
better than materials received at 
seminars on the national level. These 
seminars have been under the 
supervision and direction of education 
chairman, H. Gerald Reynolds, 
environmental counsel, Jim Walter 
Corporation. Prior to each seminar, a 
faculty meeting was held to discuss the 
presentations in order to avoid 
duplication and to ensure that each 
presentation was of maximum benefit for 
the time allotted. It was the goal of the 
section this year to avoid duplication of 
speakers, seek speakers on a national 
basis wherever appropriate and to 
encourage involvement by section 
members who had not previously 
participated in education programs. 
The final seminar will be at Amelia 
Island Plantation and will be an update 
of all major areas of environmental law 
including the most recent enactments of 
the Florida Legislature. 

The newsletter was revived this year. 
Under the co-editorship of Clifford 
Schulman and Judy Smith Kavanaugh, 
three regular issues of the newsletter are 
planned for 1980. To date, two issues 
have been published and the third was 
due for publication in late May. In 
addition, under the editorship of Tom 
Cloud a special issue of the newsletter 
was published in early April reporting 
on the Capital Governor’s Resource 
Management Task Force Report. 
Special thanks go to Lynn McFarland, 
staff artist on The Florida Bar staff, 
whose help has been invaluable. 

The Environmental Regulations and 


Litigation in Florida handbook is being 
revised under the editorship of Rob 
Rhodes. This is a continuing project 
designed to provide continuity in the 
publication. The goal is to establish an 
outline of materials that may be used 
each year. 

An effort was also made to maintain 
liaison with the Board of Governors. 
This goal was accomplished through 
the efforts of Hugh Glickstein, the 
Board liaison for the section, who 
closely monitored section activity. 

The section did not make an effort to 
have its annual meeting at the Bar 
Convention in June because of 
historically poor attendance. In the 
future, the section will study returning 
the meeting to the Bar Convention. 

The final goal was to continue quality 
articles in The Florida Bar Journal. 
Under the editorship of Bob Martin, the 
section has presented in each issue of 
this year’s Florida Bar Journal an article 
of interest for section members. Editor 
Martin has made special efforts to work 
with authors to ensure readibility and 
correctness of citations. 


Ross McVoy 
Chairman 


Family Law Section 


In four areas the Family Law Section 
has performed well in 1979-1980: 
continuing legal education, member- 
ship, newsletter and legislative. 

Chairman-elect David Levin, 
chairman of the section legislative 
committee, combined his talents with 
those of James P. O’F larity in drafting a 
new and comprehensive Florida 
Parentage Act. It is anticipated that 
their expertise in lobbying should 
ensure passage of this important body 
of family law during this session of the 
legislature. 


George C. (Bill) Hedman had 


another outstanding year as editor of 
the Family Law newsletter. As one of 
his avid readers, I eagerly await his 
probing and analytical treatment of 
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Canakaris v. Canakaris 
Court, Jan. 31, 1980). 

The membership committee has 
maintained a high level of member 
interest throughout the year, nearly 
1,400. Additionally, its chairperson, 
Marsha Elser, contributed significantly 
to the family law field, as an author in 
both the Bar Journal and newsletter. 

Our most consistently productive 
committee has been continuing legal 
education, chaired by Melvyn B. 
Frumkes, who has conducted many 
well-received seminars throughout 
Florida. Because of the efforts of Mel 
and his committee, we are anticipating 
a timely message from Professor 
Brigitte Bodenheimer, of the University 
of California College of Law, on the 
prevention of interstate childnapping, 
at the Bar Convention in June 
sponsored by the Family Law Section. 

WHITEHURST, JR. 
Chairman 


Local Government 
Law Section 


The Fifth Annual Public Employ- 
ment Labor Relations Forum was held 
in Tampa on October 12 and 13, 1979. 
This annual seminar was presented in 
conjunction with the Labor Relations 
Law Committee of The Florida Bar. 

The Third Annual Seminar on Local 
Government Law in Florida was sched- 
uled for April 24 and 25, 1980, at the Har- 
ley House in Orlando. The annual semi- 
nar was structured this year to target the 
first day of lecture subjects to broad 
areas of basic interest to lawyers 
representing local governments. The 
second day focused on specific local 
government law areas of more narrow 
interest. 

The third seminar entitled Personal 
Liability of Local Government Officials 
has been scheduled for June 13, 1980, at 
the Marriott Hotel in Orlando. The 
emphasis at this seminar is on the 
expanding area of personal liability of 
local officials in such areas as public 
safety, business regulation and zoning. 

The newsletter committee has 
initiated the process of preparing the 
format and timing of a journal. The 
conclusion of the committee was that 
the information contained in the prior 
section newsletter could be provided in 
Florida Bar News and that a periodic 
journal containing articles of 
substantive interest to local government 
lawyers would be more helpful to the 
section. 

The Local Government Law 
Handbook is being finalized. The 
theory behind the handbook is to incor- 
porate the lecture outlines used each 
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year at the annual local government law 
seminar into a narrative form for 
inclusion into a reference handbook. 
Upon conclusion of the third annual 
seminar the articles in the handbook 
will be finalized with the objective of 
publishing the handbook in the near 
future. 

This year the section will again 
provide awards to the outstanding law 
student in the area of local government 
law at each Florida law school. 
Recipients of the award will be 
announced at the luncheon of the 
section at the 1980 Florida Bar 
Convention in June. 

In addition, a nomination was to be 
made for the Ralph A. Marsicano 
Award at the executive council meeting 
held on April 24 at the close of the first 
day of the third annual seminar on local 
government law. This award is 
presented annually to a member of the 
section who has exhibited excellence in 
local government law during the past 
year. 


The section luncheon is to be held at 
The Florida Bar Convention, on 
Thursday, June 19, 1980, from 12:30 
p.m. to 2:00 p.m. The speaker at the 
luncheon has not yet been named but 
will be announced in the near future. 

Rosert L. Nasors 
Chairman 


Real Property, 
Probate and Trust 
Law Section 


Committee preference sheets were 
sent to all members of the section and 
all committee appointments were made 
prior to The Florida Bar Convention at 
Disney World in June 1979. 
Consequently, there was a very good 
turnout at the initial meeting held at 
Disney World and some organizational 
meetings of committees were held. At 
the Disney World meeting, members of 
the executive council of the section 
were given copies of the first section 
handbook. The handbook contained 
schedules of section meetings, of Board 
of Governors meetings, the Bar’s 
Legislative Policy, the Bylaws of the 
section, the section’s budget, and 
numerous other items of procedure and 
policy for the governing of section 
affairs. 


During the year 1979-80, section 
membership rose to approximately 
4,700. There were 38 active 
committees. At the first meeting of the 
executive council held in August 1979, 
more than 200 lawyers were in 
attendance. The major accomplish- 
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ments of the Real Property, Probate 
and Trust Law Section in the 1979-80 
year were as follows: 


e Continuing Legal Education. In 
cooperation with the Continuing 
Legal Eduation Committee, the section 
presented seminars on advanced 
will drafting, probate litigation, practi- 
cal problems under the Florida Probate 
Code, condominiums, land trusts, land 
surveying problems, tax aspects of real 
property transactions, and foreign 
investors in real estate. Members of the 
section will present a seminar on 
sovereign lands to be held at The 
Florida Bar Annual Convention in June 
1980. This seminar will be three hours in 
length and will be free to members of 
the Bar. Further, the Oil, Gas and 
Mineral Law Committee of the section 
cooperated with Lawyers’ Title 
Guaranty Fund in presentation of a por- 
tion of the Lawyers’ Title Guaranty 
Fund Assembly. This committee 
cooperated with the Fund in the 
preparation of an Oil, Gas and 
Mineral Law Handbook. 


e Certification Plans. The section 
adopted and published in the 
section’s review, a certification 
plan for estate planning and probate 
lawyers. The plan was adopted with the 
intention of submitting it to the 
Supreme Court for approval. However, 
in light of the Supreme Court’s decision 
on certification, the executive council is 
further reviewing this certification plan 
and attempting to bring it within the 
guidelines set forth in the Supreme 
Court’s decision. The executive council 
also attempted to adopt a certification 
plan for title examination. 


e Amicus Curiae. In the 1979-80 
year, the Real Property, Probate and 
Trust Law Section filed three 
appellate briefs as amicus curiae. 
The briefs were filed in Kerr-McGee 
Chemical Corp. v. Basso, Askew vw. 
Sonson, and Pincus v. Greenberg. 


Other Programs. Extensive 
revisions in the section’s bylaws were 
adopted in the 1979-80 year. The 
revisions were prepared by the 
section’s secretary, Walter Beales, in 
an effort to update and correct the 
existing bylaws which have received 
little or no attention in recent years. 

In the 1979-80 year, the section 
continued its policy of paying $500 for 
scholarship use to each of Florida’s law 
schools. The section also continued its 
policy of receiving articles for 
publication in the section Review from 
each of Florida’s law schools. 
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The executive council of the section 
adopted six new uniform title 
standards. 


The section’s committee on law 
school workshops, in cooperation with 
Nova University, presented a 
condominium seminar open to students 
at Nova University and open to other 
members of the Bar. The law school 
workshops committee has been 
relatively inactive in recent years and 
this seminar is the first of many which 
are planned by this committee. 


In January of 1980, the section held its 
first annual convention. The convention 
took place at the Orlando Hyatt House 
in Kissimmee. In connection with the 
convention, the section sponsored Land 
Trust Seminar and the section 
sponsored Probate Litigation Seminar 
were presented. At a dinner held during 
the convention, Chief Justice of the 
Florida Supreme Court, Arthur J. 
England, Jr., moderated a debate 
between candidates for the presidency 
of The Florida Bar, Samuel Smith and 
Jerry Brown. Ken Hurr of Wisconsin 
spoke at a luncheon and gave a most 
entertaining look at trends in lawyer 
advertising. There were also various 
exhibitors present at the convention. On 
Friday and Saturday of the convention, 
the executive council of the section met. 
The convention was extremely well 
received for a first effort. 


J. RicHarp Harris 
Chairman 


Trial Lawyers 
Section 


The goals for the Trial Lawyers 
Section during 1979 and 1980 were to 
consolidate and solidify the gains made 
during previous years. During earlier 
years the sleeping giant became 
awakened and_ interested in the 
activities of The Florida Bar, interested 
in CLE and interested in legislative 
matters. 1979-1980 has been spent 
improving our relations with the 
legislature, including the continued 
retention of Arthur I. Jacobs as our 
legislative representative, improving 
and refining our more advanced CLE 
programs and improving and refining 
our role in the total activities of The 
Florida Bar. 


In continuing legal education, the 
goal of the year was to present a 
comprehensive education program that 
would include new areas but also would 
expand and develop seminars given on 
an annual basis. A major effort was 
placed on the new Evidence Code and 
on the area of pharmacology. The 
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annual seminars on aviation law, human 
dynamics, no-fault and construction 
litigation were improved and 
continued. The advanced advocacy 
seminar in March of 1979 was so well 
received that a decision was made to 
make it an annual activity of the Trial 
Lawyers Section. New and _ fresh 
subjects were brought to the trial 
lawyers to inform them of changes in 
the law as well as giving them 
opportunities to improve their skills. 


The executive council during the 
legislative session in 1979 made the 
decision that the council would actively 
support legislation that improved court 
procedures and preserved access to the 
courts. We actively opposed legislation 
that diminished access to the courts. A 
conscious effort was made to avoid 
direct involvement in legislation that 
was not of general interest to the total 
trial bar. It is the unanimous position of 
the executive council that the Trial 
Lawyers Section is the logical place in 
the Bar for legislative effort concerning 
the trial practice rather than an effort 
being made by The Florida Bar. Special 
areas of the practice such as the 
plaintiff's practice, the defense practice 
and the criminal practice are best 
served by the organizations exclusively 
devoted to those areas. The goals in the 
legislative area have in general been 
accomplished except for our inability to 
involve more trial lawyers in legislative 
activities. The 1980-81 executive 
council will continue its efforts to 
accomplish this goal. 


For the first time in many years the 
Board of Governors of The Florida Bar 
has members who have previously been 
active on the executive council of 
the Trial Lawyers Section and in the 
work of the Trial Lawyers Section. This 
gives the executive council a unique line 
of communication to the Board of 
Governors, the officers and the staff of 
The Florida Bar. Because of the 
activities of a number of executive 
council members in various presidential 
campaigns, the council has good 
communication with the officers of The 
Florida Bar, present and future. With 
the able assistance of Linda Brown and 
other Florida Bar staff members, we 
have developed a continuing working 
relationship with staff and have learned 
how to ask the right person to do the 
right thing at the right time all to the 
betterment of the trial lawyer. The goal 
for 1980-81 is to more actively utilize 
The Florida Bar staff for staff work and 
allow the officers and executive council 
members of the section to concentrate 
on those areas where the active trial 
practitioner can be more effective in 
improving the work of the Trial 


Lawyers Section. 

Goals for 1980-81 include: holding a 
mini-convention at the sections’ 
convention in the winter of 1980 and the 
assimilation of the Auto Insurance Law 
Committee into the section. 


RicHarp T. JONEs 
Chairman 


Young Lawyers 
Section 


The goals of the Young Lawyers 
Section for the 1979-1980 Bar year were 
to better serve the members of the 
section, eliminate useless committees, 
involve more section members in 
section activities and have a good time 
while doing the above. 

We are pleased to report that these 
goals have been met with varying 
degrees of success. Regarding service 
to our members, our annual convention 
at Grenelefe was sold out and was a 
smashing success. Interspersed 
between speakers Howard K. Smith 
and Lee Roy Selmon, and entertainer 
Harry Chapin, were outstanding trial 
and general practice seminars. All who 
attended had a good time. 

As a further service to our members, 
we have increased to seven the number 
of seminars we have presented. New 
seminars this year have related to 
starting and building one’s own law 
practice, trying one’s first personal 
injury case, and basic real property 
practice. We also continued our bridge- 
the-gap and trial seminars. On an 
experimental basis, we will expand 
dramatically our bridge-the-gap 
materials and try new formats for the 
programs in Tampa, Ocala and 
Tallahassee. We also plan to update and 
reissue a book of Florida practice forms 
that was a section project many years 
ago. 

At the beginning of the Bar year we 
eliminated several inactive committees, 
thereby permitting section members to 
be more involved with committees that 
were rendering a valuable service to 
section members. Through this means 
and through our expanded convention 
and seminar programs we were able to 
involve more non-board of governors 
members in section work than was 
possible before. And through it all, we 
had a good time. 

The Young Lawyers Section is more 
active and involved in Bar affairs now 
than it ever has been before. It stands 
ready to serve its members and affords 
them an opportunity to contribute 
meaningfully to the legal profession. 


Timotny A. JOHNSON, JR. 
President 0 
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Agricultural Law 
Committee 


The Agricultural Law Committee 
held several meetings to discuss issues of 
prime importance to agricultural law. 
The most important was on November 
2A, 1979, in Gainesville. 

Here the consensus of opinion was 
that the committee concentrate on 
putting on a CLE program covering the 
pertinent areas where agricultural law is 
involved. 

The following areas were delineated 
as crucial: Foreign Agri Business, 
Antitrust Law, Ad Valorem Taxation, 
Estate & Gift as related to agriculture 
especially in regard to the Carry Over 
Basis, Material Participation and other 
facets of the Tax Reform Bill of 1976, 
Labor and Agriculture, Environmental 
Law, Water and Agriculture, and Co- 
operatives. 

Also there has been a close 
monitoring of all state and federal 
legislation covering the above 
enumerated subjects relating to 
agricultural law. 

A program will be put on at The 
Florida Bar Convention on June 19, 
covering highlights in the development 
of agricultural law during the current 
year. 

James S. WeRsHOw 
Chairman 


Attorneys’ Fees 
Committee 


The Purpose of the Attorneys’ Fees 
Committee is to review proposed legis- 
lation touching upon the area of 
attorneys’ fees and to originate any such 
legislation that the committee feels is 
needed or is requested by the Bar. This 
year, the committee was asked and has 
given its opinion on several proposed 
bills dealing with attorneys’ fees and has 
itself proposed the following two bills: 

(1) In all actions brought on a written 
instrument which provides for payment 
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of attorneys’ fees to any party, the court 
shall award an attorney’s fee to the 
prevailing party. Additional reasonable 
fees may be awarded to the prevailing 
party in such instances for reasonable 
post judgment proceedings on the trial 
or appellate level. 

(2) In the absence of any express 
contrary intent or statutory authority, 
the trial court may award a reasonable 
attorney's fee in post judgment 
proceedings initiated after October 1, 
1980 (excluding appeals and certiorari) 
necessarily required to effect payment 
and satisfaction of a money judgment. 
Said fee shall be taxed as a cost and 
collected in the same manner. 

The Attorneys’ Fees Committee has 
also been examining the advisability of 
a statute awarding attorneys’ fees to the 
prevailing party in all civil litigation. 
This idea has recently taken on renewed 
interest because of the Medical 
Association’s push to have sucha statute 
enacted so that doctors can 
counterclaim for attorneys’ fees in 
malpractice suits. 

The committee intends to publish 
informational articles regarding a 
general attorneys’ fee statute 
(hopefully, one of general information, 
one pro and one con) in The Florida Bar 
Journal in the near future. The 
committee is open to comments from 
any source and our next meeting is 
scheduled for Friday, June 20, at 9 a.m. 
at The Florida Bar Convention in Boca 
Raton. 


James S. Moony, Jr. 
Chairman 


Appellate Rules 
Committee 


The Appellate Rules Committee has 
considered numerous proposed 
amendments to the rules this year. The 
committee approved several changes, 
presented them to the Board of 
Governors, and briefed them to the 
Supreme Court. The committee also 
reviewed and approved the new 


Workers’ 
Rules. 

In contemplation of the consti- 
tutional amendment regarding the 
Supreme Court’s jurisdiction, the 
committee formed a subcommittee to 
draft proposed rules implementing the 
amendment. On the day the voters 
were adopting the constitutional 
amendment, the committee as a whole 
reviewed the subcommittee’s draft and 
approved it with slight modifications. 
On March 27, 1980, the committee’s 
product was temporarily adopted by 
the Supreme Court as emergency 
amendments. Over the next few weeks, 
the committee will review the 
amendments once again to determine 
whether further refinement is needed, 
and will review all the rules to suggest 
whether additional conforming 
amendments are needed. 

During the past year, the committee 
has organized subcommittees to study 
various aspects of the rules. Among 
these were a subcommittee to suggest 
revised appellate forms; a subcommittee 
to study whether a rule is needed on 
procedure when orders affecting only 
part of an action can be appealed; and a 
subcommittee to study whether a 
procedure for designating the record on 
appeal should be reinstated. 


Compensation Appellate 


We plan to continue appointing 
subcommittees to study various 
problems which the committee views 
as needing attention. Normally we 
receive suggestions about problem 
areas from judges and attorneys. The 
suggestions have been coming in 
greater numbers, and we encourage the 
continuance of their practice. These 
suggestions provide the primary basis 
for the committee to spot problems in 
the wording of the rules or in the way 
the rules are working on a practical 
level. 

The committee’s practice is to 
consider a suggestion at the meeting 
following its receipt. The person 
making the suggestion is informed of 
the committee’s decision to take or not 
take action or to refer the matter to a 


THE FLORIDA BAR JOURNAL 


subcommittee (due to its complexity or 
possible far-reaching scope). 

As suggested rule changes are 
studied, refined, and ultimately 
adopted, we will accumulate them for 
presentation to the Board of Governors 
and the Supreme Court at our regular 
review cycle, unless the committee 
regards the proposal as urgent. During 
1980-81, the committee will meet at 
least quarterly, with subcommittees 
meeting during the interim periods as 
often as necessary. 

A special word of thanks to 
committee members who worked hard 
this past year on various subcommittees 
and those who assisted in the drafting of 
proposed changes or helped in their 
presentation to approving authorities. 


M. STEPHEN TURNER 
Chairman 


Automobile Insurance 


Law Committee 


The Automobile Insurance 
Committee met in various locations 
throughout the state and has two 
scheduled meetings remaining during 
the legislative session. Our emphasis has 
been on legislation reducing insurance 
premiums paid by the public. We have 
focused on a reduction of the property 
damage portion of the total premium. 
Accordingly we met with represen- 
tatives of the Insurance Commissioner's 
Office to discuss a program where 
certain models with specified 
equipment would receive a discount. 

The committee, in conjunction with 
the Trial Lawyers Section sponsored 
two bills on mandatory liability 
insurance and financial responsibility. 
The meetings prior to the session have 
focused on the question of the 
constitutionality of the No Fault Act 
analyzing whether these statutes 
unreasonably deny public access to the 
courts. The meetings have been 
attended by representatives from a 
cross-section of the trial bar. We 
continue to work with the Insurance 
Commissioner's Office to obtain data, 
financial reporting and disclosure by 
the insurance carriers. Likewise, we 
continue our legislative efforts to assure 
a fair and open system of compensation 
for victims of automobile injury. 


Ira H. LEESFIELD 
Chairman 
Aviation and Space 
Law Committee 


The primary goals of the Aviation 
and Space Law Committee have been 
and will continue to be the highest 
quality continuing legal education. The 
committee has conducted four CLE 
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seminars this Bar year, including its all- 
day Trial Lawyers Section cosponsored 
Aviation Law Litigation Seminar. 

The latter seminar, the focus of the 
committee’s educational efforts, is 
conducted annually in November at the 
Tampa Host Hotel. Subjects covered at 
the Third Annual Aviation Law and 
Litigation Seminar held in November 
1979 included Aviation Lease and 
Financing Agreements; Handling of 
Pilot and Medical Certificate Cases; 
Discovery in Aviation Litigation; 
Representation of the Estate of a 
Deceased Pilot in Establishing the 
Liability of Others; Aviation Insurance 
Coverage and Related Litigation. 

Subjects to be covered at the Fourth 
Annual Seminar to be held in 
November 1980 will include Multi- 
District, International and Choice of 
Law Considerations; Availability and 
Use of FAA Aircraft, Airmen, and 
Accident Records; Handling Cases 
Involving Negligence of Air Traffic 
Controllers; Presuit Investigation in 
Aircraft Crash Cases. Preeminent local 
and national speakers have appeared 
and will continue to appear on these 
programs. 


Stuart A. GoLpsTEIN 
Chairman 


Civil Procedure 
Rules Committee 


Throughout the past year, the Civil 
Procedure Rules Committee has been 
preparing the amendments and 
revisions to the Rules of Civil Procedure 
for the four-year cycle ending July 1, 
1980. The committee’s proposals 
include a complete revision to the class 
action and injunction rules, alternate 
methods for the production of 
discovery document by _ records 
custodians without appearance, and the 
enactment of a peremptory challenge 
and disqualification of judge rules. (In 
addition, the committee prepared 
revisions to the Medical Mediation 
Rules. This project was suspended after 
the Supreme Court declared the 
Medical Mediation Act uncon- 
stitutional.) 

Late in 1979, the committee’s 
proposals were submitted to the Bar’s 
Board of Governors for consideration. 
The Board approved almost all the 
committee’s recommendations. In 
April 1980, the committee’s proposals 
were presented to the Supreme Court 
as part of the Bar’s petition to revise all 
the procedural rules for this four-year 
cycle. The committee’s oral 
presentation on the proposals to the 
Supreme Court was scheduled for the 
week of May 19. 

The committee’s work this year 


culminates the effort of all the Civil 
Procedure Rules Committees since 
1976, the year ending the last four-year 
cycle. The committee’s goal of 
finalizing the proposals and submitting 
them for consideration by the Bar, its 
Board of Governors and the court, has 
been substantially accomplished. Only 
the final step of presenting oral 
argument to the court remains undone. 


Josepu P. Kock, Jr. 
Chairman 


Consumer 
Protection Law 
Committee 


The purpose of the Consumer 
Protection Law Committee is to study 
Florida’s consumer protection laws and 
seek to strengthen them where 
necessary and to consider means 
whereby the consumer public will 
become better informed about the laws 
which protect them. 

This year the committee directed its 
attention to several legislative 
proposals, including improvement of 
F.S. $713.76 (1976) involving the 
release of property from a mechanic's 
lien and the need for possible legislation 
concerning the duties and obligations of 
a creditor who has succeeded in 
retaking collateral through self-help 
repossession. 

The committee is planning an annual 
CLE program in the area of consumer 
law which would provide an 
opportunity for the members of the Bar 
who practice in the area of consumer 
law to stay current with new 
developments in this area. 

Finally, the committee has organized 
a luncheon during The Florida Bar 
Convention to follow its year-end 
meeting. The speaker for this luncheon 
will be Rhoda H. Karpatkin, executive 
director of Consumer’s Union, the 
nonprofit product-testing and 
consumer advisory organization that 
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Accident reconstruction; Products liability; 
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MEDICAL, DENTAL & PODIATRY 
MALPRACTICE. Brochure. Medical and 
dental doctors in addition to technical 
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testify in all courts. Complete laboratory 
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publishes Consumer Reports, produces 
a regularly aired radio program entitled 
Report to Consumers, a syndicated 
newspaper column, and a newsletter. 


Jerrrey W. WARREN 
Chairman 


Continuing Legal 
Education 
Committee 


The work of the Continuing Legal 
Education Committee and staff is best 
reflected through the educational 
commitment of The Florida Bar and the 
educational accomplishments for the 
year. The following statistics are both 
representative and enlightening: 60 
seminars were sponsored by the CLE 
Committee, usually in conjunction with 
a section or committee of the Bar; the 
seminars were presented at 198 
locations, both live and _ video, 
throughout the state; approximately 
25,000 persons attended the seminars; 
15 publications, including new and 
reprinted practice manuals and 
supplements, were completed; and 
more than 35,000 volumes were 
distributed. The CLE staff now stands 
at 26 and includes six lawyers. A review 
of The Florida Bar’s proposed budget 
for the fiscal year beginning July 1, 
1980, shows that CLE programs and 
publications is the largest single item of 
income (other than dues) budgeted at 
$1,775,000; with budgeted expenses 
and allocated overhead the same. 

So The Florida Bar’s educational 
efforts probably involve more Florida 
lawyers as students, authors and 
lecturers than any other Bar activity, 
and ranks only behind The Florida Bar 
Journal and Florida Bar News in 
contacts with the members of The 
Florida Bar. 


Neuropsychology 


Laboratories 
Assessment of brain damage and 
consequent vocational, intellectual 

and personality deficits. 


Highland Park West Broward Mental 
General Hospital, Health Services, 7380 
1660 Northwest 7th Ct., N.W. Sth St., Plantation, 
Stent, FL 33136 FL 33317 


Telephone: 
324-8111 - Ext. 245 (305) 792-5030 
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To discharge its responsibilities, the 
committee is divided into six 
subcommittees: 

1. Quality — Chaired by Timothy 
Corcoran III, the Quality sub- 
committee works to improve the 
quality of the CLE programs and 
publications. It reviews opinions and 
comments solicited from persons 
attending programs by way of 
questionnaires. These responses 
include criticisms and compliments of 
the program, generally, as well as 
specific ratings for speakers, location 
and competence level of the program. 
A report summarizing the responses to 
questionnaires for each program at 
each location is furnished the 
committee, staff and others involved in 
presenting the program. Thus, the 
reactions of the persons attending a 
program are available immediately and 
lead directly to improvement of the 
quality of that program and future 
programs. In addition, the 
subcommittee is developing 
increasingly higher minimum standards 
for the quality of future CLE programs 
and publications. 

2. Special Projects — This 
subcommittee is chaired by Davidson 
F. Dunlap, Jr., of Tallahassee and is 
now reviewing the cost feasibility of 
and benefits to be derived from 
regional videotaping facilities. This 
project is now in the initial investigative 
stage and has received early support 
from those involved with the 
videotaping and presentation of 
programs. 

3. Publications — Chairman 
Edward F. Koren and his subcom- 
mittee work closely with Preston W. 
DeMilly, the director of CLE 
Publications and his staff. In addition, 
to the publications discussed earlier, the 
subcommittee is investigating, with 
staff assistance, modifications to the 
practice manual format, and publishing 
more practice systems. 

4. Video — Chaired by G. Thomas 
Smith, this subcommittee works closely 
with John N. Hogenmuller, director of 
CLE Programs, and has become 
increasingly important because of the 
increased use of video programs. The 
subcommittee has been active because 
videotaped programs are now 
presented more than live programs, 
with wide acceptance by the Bar. 
Committee members and staff have 
responded individually and jointly and 
in person, by telephone and through 
correspondence to discuss and explain 
the use and advantages of video 
programs to members of The Florida 
Bar and through Sections and local Bar 
associations. Because of improved 
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equipment, taping facilities, editing 
and professional taping techniques and 
procedures, the quality of video 
programs has improved to a point 
where it is a source of great pride for the 
committee and staff. More importantly, 
the improved quality of video 
programs is recognized by _ those 
attending programs. In addition, local 
bar associations are sponsoring video 
programs for their members from the 
Bar’s video library of past programs. To 
supplement the availability of video 
programs, the committee is now 
reviewing production of audio cassettes 
directly from the videotapes of CLE 
programs. 


5. Master Plan — Robert B. Bratzel 
is chairman of the Master Plans 
subcommittee which is responsible for 
compiling and maintaining current a 
three-year plan of CLE programs. Even 
with programs planned on a three-year 
basis, the master plan retains the 
flexibility to handle emergency courses 
occasionally required by significant 
legislative changes. 

6. Finance — This subcommittee is 
chaired by Sidney A. Stubbs, Jr., who is 
also the vice chairman of the CLE 
Committee. The subcommittee works 
with the committee and _ staff in 
preparing the budget and deals with 
CLE financial matters, such as costs of 
publications and programs. 

Notwithstanding CLE’s substantial 
budget, the numerous staff 
professionals and the sophisticated 
video and printing equipment, the most 
important ingredient for the success of 
The Florida Bar’s educational programs 
and publications is the contribution of 
the members of the Bar who give their 
time, expertise, judgment and vision to 
educate their brother lawyers. This 
contribution to their profession reflects 
well on them and The Florida Bar and 
inures to the benefit of the public. 


Joun G. GrImMsLEY 
Chairman 


Corrections 
Committee 


The Florida Bar Corrections 
Committee sponsored a_ seminar 
relating to problems involving Florida’s 
jails and prisons on January 25, 1980. 
The seminar, which was held in Ft. 
Lauderdale, was directed not only 
toward lawyers with an interest in such 
problems, but also individuals with 
backgrounds in other disciplines 
related to jail and prison work. Thus, 
the seminar was attended by over 60 
persons with legal, social science, 
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correctional, administrative and other 
such backgrounds. 

At the seminar five nationally 
recognized experts in the field of 
corrections were speakers. Their talks 
were used as a platform for establishing 
a dialogue between persons in 
attendance who view correctional 
problems from different points of view. 
The committee was pleased with the 
results of the seminar, and hopes to 
present other forums for improving 
correctional problems in the future. 


Hucu A. CariTHERS, JR.. 
Chairman 


Court Rules 
Steering Committee 


The Court Rules Steering Committee 
this year supervised the concluding 
phases of the four-year cycle under 
which rules of procedure are submitted 
to the Supreme Court for 
recommended amendments. Rules will 
be submitted from the Civil Procedure 
Rules Committee, the Probate and 
Guardianship Rules Committee, the 
Appellate Court Rules Committee, the 
Criminal Procedure Rules Committee, 
the Juvenile Court Rules Committee, 
the Summary Procedure Rules 
Committee and the Workers’ 
Compensation Rules Committee. In 
addition, the committee oversees the 
presentation of proposed rules and 
amendments to the Board of Governors 
and ultimately oversees the preparation 
of the petition for rules amendments 
submitted to the Supreme Court. 

The committee, in its supervisory 
function, also recommended a rule 
which would in effect abolish the Court 
Rules Steering Committee and allow 
each of the individual rules committees 
to submit their amendments directly to 
the Board of Governors and, thereafter, 
directly to the Supreme Court of 
Florida. This committee, in effect, 
recommends its own “sunsetting.” All 
proposals are pending before the 
Supreme Court as of the writing of this 
report. 


Britt WAGNER 
Chairman 


Designation 
Coordinating 
Committee 


The Florida Designation Plan is in its 
fourth year of operation. The 
Designation Coordinating Com- 
mittee has considered initial and 
renewal applications and reviewed 
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standing committee policies six times 
during this fiscal year. The purpose of 
these meetings was the administration 
and oversight of the Florida 
Designation Plan. 

During this fiscal year the Supreme 
Court handed down its decisions on 
advertising and certification. As a result 
of these two opinions, the committee 
has been reviewing the operation of the 
plan and its relationship to advertising 
and certification. 

Five members of the Designation 
Coordinating Committee were 
appointed by President Shear to a ten- 
person committee to work with Justice 
Ben Overton as a representative of the 
Florida Supreme Court to review the 
subject of specialization. The 
Court/Bar Committee on Specializa- 
tion Regulation has met three times to 
review the proposed certification plan 
and to reach an agreement with the 
sections and the court with regard to an 
overall plan. 

The last meeting of the Court/Bar 
Committee was on April 23, at which 
time it adopted an amended Florida 
Certification Plan for presentation to 
the Board of Governors at its May 
meeting. If approved by the Board, the 
proposed plan will be submitted to the 
full Supreme Court for its review. 

Barry R. Davipson 
Chairman 


Eminent Domain 
Committee 


The Eminent Domain Committee 
met on September 28, 1979, at the 
general meeting of sections and 
committees held at the Marriott Hotel 
in Orlando. Twenty-five members 
attended this meeting and discussed the 
following matters: 

e The present committee structure 
of over 225 members is unwieldy and 


unworkable. Maintaining effective 
communications with the committee 
members is virtually impossible. It was 
the consensus of the committee that 30 
members should be designated as the 
active or sustaining committee with all 
others who wish to be members listed in 
an advisory status. 

e Eminent domain procedure 
should be uniform throughout the state. 
The eminent domain practice and 
procedure manual has made a 
significant contribution in this area. The 
consensus of the committee was that 
area representatives should be 
designated to collect information about 
eminent domain proceedings in their 
area. This would include reports on 
unusual cases, court rulings, and 
verdicts. This information could then 
be assembled and published annually 
for the benefit of all committee 
members. 

e The committee voted over- 
whelmingly to oppose Senate Bill No. 5 
which was to require attorneys’ fees in 
eminent domain proceedings to be set 
by the jury. This was the practice 
followed prior to the enactment of 
F.S. $73.091 providing for assessment 
of costs and reasonable attorneys’ 
fees by the court. This bill 
was considered by the Senate Judiciary 
Committee on January 9, 1980. David 
Foerster and Jim Richardson appeared 
and testified on behalf of the committee 
as advocates for the present system of 
having fees awarded by the court. The 
final action taken by the committee was 
to kill the bill. 

e A special committee consisting of 
Bill Hereford, chairman, John Harris, 
Geoffrey Dobson, Robert Ware, Ken 
Towcimak, and Dave Foerster was 
appointed to recommend procedures 
to achieve an equitable ana uniform fee 
structure throughout the state. The 
consensus of the committee was that a 
procedure should be developed to 
eliminate the award of excessive or 
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unreasonable fees. The committee 
members expressed their willingness to 
cooperate in testifying for the DOT or 
other condemning authorities in cost 
and fee hearings. 

e Bill Earle, chairman of the CLE 
seminar committee, reported that this 
committee had done preliminary work 
on organizing a one-day eminent 
domain seminar to be held tentatively 
in April, 1980. Other members of the 
seminar steering committee are Leon 
Black, Toby Brigham, David Foerster, 
Anthony J. Spalla, and Sidney Stubbs. 

The major project of the committee 
for the year 1979-80 is organization and 
presentation of a one-day seminar. The 
last major effort of the Eminent 
Domain Committee was publication of 
the current manual, Florida Eminent 
Domain Practice and Procedure, Third 
Edition. No seminar has been held for 
several years because of the effort 
required to publish the book. 

At the time of this writing, all plans 
for the seminar have been finalized and 
a brochure on the seminar has 
been published by The Florida Bar. 
The seminar was to be held April 17, 
1980, at the Diplomat Hotel, 
Hollywood. Bill Earle and_ his 
committee did an outstanding job in 
preparing for this seminar. Gideon 
Kanner, one of the outstanding eminent 
domain experts in the United States, 
was scheduled to be a featured speaker. 
All other participants in the program 
are members of this committee: Sidney 
A. Stubbs, Jr.; Anthony J. Spalla; James 
J. Richardson; William G. Earle; John 
R. Farrell; David W. Foerster; Leon D. 
Black, Jr.; and Leon Stromire. 

There is no significant change in the 
committee goals for the year 1980-81. 
The committee has always been 
dedicated to the following principles 
and will continue to work on behalf of 
these principles: 


e That the 


statutes and_ rules 


governing eminent domain pro- 
ceedings will be fair and equitable to 
both the condemning authority and the 
property owner. 

e That private property will not be 
taken by eminent domain except for a 
public purpose and upon the proper 
showing of public necessity. 

e That private property rights 
should not be confiscated without 
compensation under the guise of police 
power regulation. 

e That all property owners whose 
property rights are taken by 
governmental authority shall receive 
“full compensation” and “just 
compensation” as guaranteed by the 
Florida and U.S. Constitutions. 

The next meeting of this committee 
will be held at The Florida Bar 
Convention on Friday, June 20, at 2:00 
p.m. 


LEON STROMIRE 
Chairman 


Florida 
Constitution 
Committee 


The Florida Constitution Committee 
has a basic responsibility to assist the 
Board of Governors in evaluating 
proposed revisions to the Florida 
Constitution which are of interest to the 
Bar. The major such proposal was the 
one dealing with the jurisdiction of the 
Supreme Court. However, the Board of 
Governors did not ask for any assistance 
from the Florida Constitution 
Committee, so the committee did 
nothing constructive in this area. 

Assistance was requested with 
respect to the proposed Sunshine 
Amendment. Tom Biggs and Georgia 
Maer both assisted President Shear by 
doing some research on the legalities of 
this proposal. 


SPECIALIZING IN: 


LEGAL ENGINEERING DIVISION 


OTHER CAPABILITIES: 


This committee can serve a valuable 
function, but it is a waste of everyone’s 


_time if the Board does not seek its 


assistance, as has been the case for the 
last few years. Accordingly, I would 
recommend that the committee be 
utilized or abolished. 


Lewis KAPNER 
Chairman 


Housing and 
Community 
Development 
Committee 


In keeping with its primary goals and 
objectives, the Housing and 
Community Development Committee 
of The Florida Bar has worked in 
conjunction with the State of Florida 
Department of Community Affairs to 
explore legal means to improve 
Florida’s posture in seeking federal and 
private funds for low and middle 
income housing. 

The most urgent legal question 
addressed during the year continued to 
be possible constitutional impediments 
to the creation of a state housing finance 
agency in Florida. The committee 
worked closely with Mary Clark, 
general counsel to Florida’s Depart- 
ment of Community Affairs (and also a 
committee member), to explore 
possible legislation which might avoid 
the need for a _ constitutional 
amendment. Recent Florida Supreme 
Court decisions, notably Wald ov. 
Sarasota County Health Facilities, 360 
So. 2d 763 (Fla. 1978) and State of 
Florida v. Housing Finance Authority 
of Polk County, Florida, 376 So. 2d 1158 
(Fla. 1979), removed certain of the 
constitutional impediments as these 
related to local public finance agencies. 
These decisions did not address other 
constitutional barriers which may 
prevent the creation of a state housing 
finance agency. For this reason the 
committee has endorsed House Joint 
Resolution 829 which proposes a new 
Section 16 to Article VII of the Florida 
Constitution. This proposed 


* Vehicle Accident Analysis & Reconstruction - Expert Witness Testimony amendment will be placed before the 

| : rseng sad & Equipment Failure Analysis + Preparation of Courtroom Exhibits, Drawings, Models voters of Florida later this year, and 

puter Programming for Simulated Vehicle Collisions 

: - Product Failure Analysis » Specialized Detection Equipment for Accelerants, Gases, Etc. such as has been proposed in House Bill 

: - Structural Failure Analysis - Coordination of Specialized Consultants No. 830, would place Florida in a much 
: Storm Damage Assessment + Technical & Engineering Seminars more advantageous position to obtain 
Full-time registered engineers on staff. funding to meet its urgent housing and 


community development needs. 
Governor Bob Graham has given these 
measures priority and the committee 
will work diligently in an effort to 
educate voters of the benefits to be 


professional 
Brochure, resumes, rate schedule, references and monthly newsletter available upon request. 
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derived from approval of this 
constitutional amendment. 

On other fronts, the committee met 
with Joan Heggen, Secretary of 
Florida’s Department of Community 
Affairs, in September 1979. Committee 
members were given an enthusiastic 
overview of current Florida programs 
and recent legislation in the field of 
housing and community development. 
Mrs. Heggen’s office furnished 
executive summaries of a_ study 
conducted by her department entitled 
“Florida Community Conservation 
Strategy,” as well as copies of recent 
legislation dealing with neighborhood 
housing service and farmworkers 
housing assistance programs. These 
items were disseminated to the full 
committee membership. 

Representatives from the First 
Housing Development Corporation of 
Florida, a quasi-public organization of 
financial institutions including savings 
and loan associations, banks, and 
insurance companies, were introduced 
to the committee by member Raleigh 
Greene III. This entity was established 
pursuant to Chapter 420 of the Florida 
Statutes to act as a link between the 
public and private sectors for the 
promotion of affordable housing for 
persons of low or moderate income. 
The committee has obtained and will 
gladly provide information on that 
entity to any Florida Bar member. 

The committee also reviewed and 
endorsed a grant proposal submitted to 
the American Bar Association by the 
Florida Justice Institute, Inc., headed 
by Randall C. Berg, Jr. The ABA 
approved a stipend for the institute’s 
study of problems related to housing 
code enforcement. Committee vice- 
chairman, John E. Smith, was 
instrumental in the success of the 
‘application. 

Finally, the committee has prepared 
a preliminary draft of a grant proposal 
for the study of existing housing and 
community development programs 
with a view toward proposed solutions 
to existing problems by actual field 
work. The committee is seeking input 
from local experienced governmental 


agencies prior to embarking on this 


endeavor. 

As attorneys for developers, lending 
institutions, public agencies, and 
private individuals, members of The 
Florida Bar will continue to have a 
significant role to play in promoting 
adequate housing and community 
development for Florida citizens. The 
committee will endeavor to continue to 
assist these efforts. 


J. RicHarp SMITH 
Chairman 
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Judicial Nominating 
Commission 
Committee 


The primary function of the Judicial 
Nominating Commission Committee is 
to organize and present an annual insti- 
tute for judicial nominating commis- 
sioners. At its meeting on September 28, 
1979, the committee unanimously 
agreed that the theme for this year’s in- 
stitute should be a discussion of the ethi- 
cal problems the commissions must deal 
with when a judicial vacancy occurs, 
and the possible solutions to those 
problems. 

This year’s institute was held in 
Tampa on February 15, 1980. The 
program included opening remarks by 
Chief Justice Arthur England and 
Florida Bar President L. David Shear, 
which were followed by a panel 
discussion concerning specific 
problems judicial nominating 
commissions often face while 
discharging their duties. Panelists 
included Fletcher G. Rush, immediate 
past president of the American 
Judicature Society; Larry Berkson, di- 
rector of educational programs for the 
American Judicature Society; and 
Michael J. Egan, former Associate 
Attorney General of the United States. 
Following the panel discussion, the 
commissioners broke up into their own 
discussion groups to discuss these 
problems as they pertain to the Florida 
merit selection experience. The 
institute was highlighted by a keynote 
address from former United States 
Attorney General Griffin Bell. 

This year, the committee agreed that 
some efforts should be made to assist 
the judicial nominating commissions in 
a public relations context. Accordingly, 
a subcommittee on public relations and 
public education was appointed to 
prepare a brochure describing the 
judicial nominating commission system 
in Florida for the purpose of educating 
both members of the Bar and the 
general public. It is recommended that 
this subcommittee be continued, and 
that the brochure, when finalized, be 
made available to members of the Bar 
and the public at large. 

The committee has also kept abreast 
of legislative changes that may affect 
judicial nominating commissions. This 
year our attention has focused primarily 
on House Bill 773, which was submitted 
again this year by Representative 
Roberta Fox. This bill would require 
that all deliberations and proceedings 
of judicial nominating commissions be 
made public, including any information 
received from the candidates by the 


commissions. In the past, the feeling of 
the commissioners attending the annual 
institute has been unanimously against 
such a proposal. However, recently the 
Board of Governors of The Florida Bar 
adopted a resolution recommending to 
the judicial nominating commissions 
that they open their proceedings to the 
greatest extent possible consistent with 
their objectives. In response to that 
resolution, the committee has written to 
the chairmen of the 25 judicial 
nominating commissions around the 
state informing them of the Fox bill, in 
view of past opposition to any proposal 
that would require commission 
proceedings to be entirely open to the 
public. In addition, the committee’s 
subcommittee on legislation is 
preparing a proposed rule of procedure 
consistent with the Board of Governors’ 
resolution which would be passed on to 
the commissions for their guidance 
should they decide to open their 
proceedings as suggested. 

It was suggested by last year’s 
chairman that a committee consider the 
desirability of developing statistical 
information to profile applicants, 
nominees and appointees, in the hope 
that such a profile would be of 
assistance to the commissions. The 
committee agreed with this 
recommendation and, accordingly, a 
subcommittee has begun work on 
compiling such a profile. However, it 
became apparent that such a profile 
would require a considerable amount 
of time and effort to complete, and thus 
it is recommended that this 
subcommittee be continued for at least 
another year. 

As a result of the ethical discussions 
held at this year’s institute, the 
committee has also requested from the 
commissions a list of do’s and don'ts for 
judicial candidates, so that a list of 
suggestions can be formulated and 
distributed to the commissions for their 
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use in seeking and interviewing judicial 
candidates. Such a list of suggestions 
would also be of invaluable assistance 
to lawyers seeking judicial office, who 
are often unsure as to what is expected 
of them by the commissions during the 
selection process. 

The judicial nominating commissions 
in Florida are comprised of dedicated 
people who are sincerely interested in 
nominating the best possible candidates 
for the judiciary. I believe the commit- 
tee’s work this year has made an 
important contribution to that effort. 

Let me thank the members who 
worked on the committee this year and, 
in particular, Karl Hart of Miami, who 
was chairman of this year’s institute. 
And, as always, special thanks should 
go to Wendy Briley of The Florida Bar 
staff for her assistance in every aspect 
of the committee’s work this year. 

Rosert V. WILLIAMS 
Chairman 


Judicial Polls 
Committee 


This year, the Judicial Polls 
Committee has been active in 
evaluating and analyzing a model 
judicial preference poll and _ has 
gathered much material on comparable 
endeavors from bar associations around 
the country. The performance poll has 
been circulated to interested bar 
associations throughout Florida. 
Assistance has been rendered to all 
those interested in conducting a judicial 
poll. 

Primary emphasis has been on 
preparation for activity by the Judicial 
Polls Committee during 1980, when 
numerous polls will likely be conducted 
due to elections. 


Ronacp A. CyriL 
Chairman 


POLICE BEHAVIOR 
AND PROCEDURES 


Analysis and expert witness testimony 
by nationally renowned university 
criminologist and law enforcement 
authority. Extensive experience in police 
litigation. References and detailed 
credentials available upon request. 
Experienced specialists also available in 
the following areas: 
Private security 
e Jail and confinement conditions 
* Police traffic accident reconstruction 
George Kirkham and 
Associates, Inc. 
Criminal Justice Consultants 
P.O. Box 1361 
Tallahassee, FL 32302 


(904) 222-2476 


Law Enforcement 
Programs 
Committee 


The emphasis was on continuing 
legal education and a more active 
involvement with state and federal 
agencies involved in labor and 
employment relations during the 1979- 
80 year. 

The committee sponsored three 
seminars; it served as cosponsor of a 
fourth. 

On October 12-13, 1979, the 
committee cosponsored with the Local 
Government Law Section and the 
Continuing Legal Education 
Committee of The Florida Bar, the 
“Fifth Annual Public Employment 
Labor Relations Forum” held in 
Tampa. The program was devoted to 
public sector labor relations and 
featured practitioners and agency 
personnel from PERC. In excess of 100 
persons took part. 

The second seminar, entitled “The 
National Labor Relations Board: 
Current and Future Trends,” was held 
on November 8, 1979, in Orlando, and 
highlighted private sector labor 
relations. NLRB member Betty S. 
Murphy and other national and regional 
NLRB staff personnel conducted the 
program which approximately 100 
persons attended. 

On January 18, 1980, the committee 
sponsored a seminar on Wage and 
Hour Law. Held in Miami, this seminar 
also attracted about 100 participants. 

The final seminar was held on March 
14, 1980, also in Miami. Approximately 
250 persons turned out to participate in 
the seminar dealing with Equal 
Employment Opportunity Practice. 

In addition to the continuing legal 
education programs, the various 
subcommittees of the committee have 
conducted liaison meetings between 
PERC, the NLRB, the EEOC and the 
Florida Human Relations Commission. 
Subcommittee members and_ other 
practitioners found the informal 
discussions which were facilitated by 
the meetings to be most helpful in 
improving practice before the various 
agencies. 


RONALD G. MEYER 
Chairman 


Labor and 
Employment Law 
Committee 


In the last two years the committee 
has concerned itself with facilitating 
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communication among the different 
segments of the criminal justice system. 
Last year the committee produced a 
television cassette entitled “The Role of 
the Criminal Defense Attorney.” The 
purpose of this film was to help law 


enforcement officers develop an 
understanding of the functions and 
responsibilities of one type of lawyer in 
the system. 

This year the cassettes were given to 
all of the law enforcement training 
regions in the state for presentation to 
recruit classes, as well as courses for in- 
service training of current officers. To 
supplement the videotape a detailed 
study outline explaining other points 
developed in the videotape was also 
distributed. This can be reproduced 
and given to all police officers who 
view the video production. We have 
been getting continuous positive 
feedback on this project. 

An initial showing of that video 
cassette was conducted in Jacksonville 
in cooperation with the Duval County 
Sheriffs Department. A number of 
police officers from all ranks were in 
attendance. Based on their comments, 
as well as committee discussions, it was 
decided that a new project would be 
developed for presentation to 
prosecutors. 

The goal would be to help young 
attorneys in the prosecutor's office to 
develop a greater sensitivity to the 
police officers’ point of view in both 
their initial contacts and in the 
presentation of cases at trial. 


The videotape titled “The Victim... 
Of Crime or the System?” is currently 
being edited in cooperation with the 
Teletraining Center at the Dade County 
Public Safety Department. The tape 
will be distributed to all prosecutors’ 
offices. It is hoped that all new 
prosecutors will be afforded the 
opportunity of viewing the tape. It 
should give a unique insight into the 
police officers’ interaction with victims 
and help them to develop a better 
understanding of another part of the 
criminal justice system. 

It is hoped that this production will 
act as a pilot for a series to be produced 
for national distribution. 


This committee is also working on a 
plan to give police recruits a greater 
understanding of the role of judges in 
the criminal justice system. We hope to 
work with members of the bench to 
structure more exposure for them in the 
police training sessions. It is hoped that 
police officers and judges will develop 
a better dialogue and understanding of 
problems faced by both in the 
continuing effort to achieve justice. 

The committee has also monitored 
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many legislative proposals and 
evaluated them in terms of impact on 
police procedures and responsibilities. 


Rosert W. WENNERHOLM 
Chairman 


Lawyer Referral 
Committee 


The primary goal of the Lawyer 
Referral Service is to communicate to 
the public that The Florida Bar can 
assist in providing quality legal services 
commensurate with the financial 
capabilities of the client to pay. Lawyer 
referral is now beginning to be 
recognized by the Bar and the public as 
a viable means of delivering legal 
services to the public. 


To reach our goal, the committee has 
spent much of its time and energies this 
past year in setting the foundation for 
the institution of a pilot advertising 
program directed at increasing public 
awareness of LRS and how to best 
spend advertising dollars to accomplish 
this purpose. Through an advertising 
campaign in the Hillsborough and 
Pinellas County areas, the committee 
hopes to determine the target market of 
people needing lawyer referral and the 
advertising medium which is most cost 
efficient to communicate the services 
offered to the public. The campaign 
will also educate the public to recognize 
a legal problem, that lawyers solve legal 
problems and how to contact a lawyer. 
The ad campaign was to begin mid- 
May with results of the pilot project 
being used in planning a statewide 
advertising campaign. These results 
will also be sent to LRS committees in 
other states. It is expected that the 1980- 
81 Bar year will see the committee’s 
time spent on the pilot project and 
follow up statewide campaign. 


Other goals of the committee for 
1980-81 include projects that will 
expand and improve the scope and 
procedures of LRS. The committee will 
monitor LRS in Florida and the country 
and review changes in policy and 
procedures and adopt those changes 
which will best provide legal services to 
all sectors of the public. The committee 
will also be endeavoring to make Bar 
leaders more aware of the importance 
of LRS in delivering legal services to the 
public and efforts will continue to sign 
up new LRS participating attorneys. 

e Committee Accomplishments. 
Toward reaching the goal of an 
effective advertising campaign, the 
LRS Committee examined advertising 
proposals from several Tampa 
agencies. Ensslin & Hall was chosen to 
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coordinate the pilot campaign. In an 
effort to fund the approximately 
$50,000 budget requirements of the 
pilot campaign committee members 
have contacted and made presentations 
before local bar associations in the 
Tampa Bay Area. Sections within the 
Bar have also been solicited. Additional 
money is still needed to meet the 
budget requirements and the 
committee will need the help of the Bar 
Board of Governors and President 


Shear and President-elect Gilbert. 

The committee recommended to 
The Florida Bar Board of Governors 
approval of the operations of a new 
locally sponsored lawyer referral 
service in Clearwater. The new LRS 
was approved for operation at the 
Board’s March meeting. The committee 
recommended approval of the LRS 
which will result from the merger of the 
St. Petersburg Bar Association and the 
Lawyer Referral Service of St. 


CORPORATION INFORMATION 
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which was also 


Petersburg, Inc., 
approved by the Board. 

To meet its goal of making legal 
services available to all sectors of the 


public, the committee approved 
statewide expansion of The Florida Bar 
Lawyer Referral Service’s Elderly 
Referral and Low Fee Panels. In areas 
not covered by similar low cost legal 
service programs, even though there 
may be a locally sponsored LRS 
program in the area, The Florida Bar 
LRS will begin making referrals to 
people who cannot afford normal 
attorney’s fees. However, if a caller 
does not qualify for the low cost panel, 
the client will be referred to the local 
LRS for a regular referral. 

In late March, the LRS Committee 
and The Florida Bar LRS sponsored a 
Lawyer Referral Service Workshop in 
Orlando. Speakers presented ideas on 
ways an LRS can meet the needs of 
consumers of legal services and how to 
advertise a lawyer referral service. 

The Florida Supreme Court has 
recently in two separate opinions 
recognized the emergence of LRS as an 
effective tool in providing legal services 
to the public. In Bar v. Rosemary 
Furman, the court mentions in its 
opinion that LRS is an appropriate 
method of deliverying legal services to 
the nearly poor, and in In Re: 
Amendment to The Florida Bar Code 
of Professional Responsibility 
(advertising) lawyers are encouraged to 
participate in LRS. 


e The Florida Bar LRS. Referrals 
for The Florida Bar Lawyer Referral 
Service have increased 31 percent 
during the calendar year 1979 
over the same period in 1978. The 
Elderly Referral Panel, Low Fee Panel 
and Mental Disability Panel are running 
smoothly and referrals have increased 
as the public becomes more aware of 
the availability of these programs. 


A survey of the attorneys 
participating in The Florida Bar 
Lawyer Referral Service was 
conducted in August 1979. Results 
indicated overall pleasure with the 
operations of the program as it exists. 
The attorneys participating in the LRS 
also favored some type of advertising 
of the services offered by the LRS. 

WILuiaM B. Tay.or IV 
Chairman 


Local Bar Liaison 
Committee 


The past work of the Local Bar 
Liaison Committee has indicated a 
great need within our Bar structure for 
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the exchange of ideas and information 
between local bar associations and The 
Florida Bar. The very fact of the 
number of lawyers in Florida makes 
communication between the 


‘membership and the leadership more 


and more difficult. 

The work of our committee began 
with defining our goals for the current 
year. These objectives were established 
at the first meeting of the committee, as 
follows: 

1. To improve on and _ further 
develop the Bar Leadership 
Conference held each year in 
Tallahassee at The Florida Bar 
headquarters for the local bar 
leadership and local bar executives. 

2. To attempt to find ways to assist 
The Florida Bar in finding solutions for 
the problems that have arisen with 
respect to campaigns for president of 
The Florida Bar. These campaigns have 
in the past involved serious problems of 
expense to participants, as well as great 
difficulty in scheduling appearances 
before local bar meetings. 

3. That we should coordinate our 
activities with the Florida Council of 
Bar Presidents in order to facilitate the 
work of both organizations. 


The Florida Bar Leaders Conference 
took place in Tallahassee on November 
2. Major contributions have been made 
by the committee to the planning and 
development of the program, as well as 
putting on this conference. Florida Bar 
staff and the members of the committee 
cooperated in trying to maximize the 
benefit of this year’s conference. In 
addition, we met and critiqued the 
conference and have recommended 
substantial changes in format, program, 
and timing for the 1980 conference. We 
believe that the 1980 conference will be 
even more valuable to local bar leaders, 
sag bar executives and The Florida 

ar. 


At three of our meetings, we 
discussed cooperation and assistance 
with the Florida Bar in solving the 
problems of running for president of 
The Florida Bar. Suggestions were 
made, some of which have since been 
adopted, that did not relate necessarily 
to activities of our committee. In 
addition our committee, together with 
the Florida Council of Bar Presidents, is 
going to undertake a pilot program for 
the 1981 election to see if we can be of 
assistance in scheduling meetings to 
accommodate the candidates and to 
increase their ability for appearances 
before local bar groups and local bar 
associations. 


All of our meetings were held with 
the Florida Council of Bar Presidents, 
and both groups assisted each other in 
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attempting to develop focus for our 
activities. Suggestions and changes for 
the award for the past local bar 
president were discussed, and the 
Florida Council of Bar Presidents is 
now moving forward to improve the 
significance and quality of this award. 
STEPHEN W. SEssuMs 
Chairman 


Long Range 
Planning Committee 


The two most significant activities of 
the Long Range Planning Committee 
during 1979-80 were: 

A. Publishing an excellent article in 
the November 1979 issue of The Florida 
Bar Journal entitled “Why Doesn’t The 
Florida Bar Do Something? An Inquiry 
Into Limitations of Power,” written on 
behalf of the committee by member 
John Hume of Fort Lauderdale; and 

B. Conducting a Long Range 
Planning Retreat at River Ranch Resort 
on March 20-22, 1980. 

The retreat focused on the purposes 
of The Florida Bar, its governance, its 
responsibilities, its duties to its own 
members and its duties to make legal 
services more available. About 90 
persons participated in the retreat with 
approximately 80 percent being 
lawyers and judges and the remainder 
nonmembers from business, the media, 
other professions and government. The 
participants adopted a report 
containing a number of specific 
recommendations on the discussion 
topics. 

The chairman of this committee, 
William O.E. Henry, Lakeland, was 
chairman of the retreat. The vice 
chairmen of the committee performed 
well their designated responsibilities: 
Bill McBride, Tampa, invitations; 
Steven J. Uhlfelder, Tallahassee, 
background materials; and Paul R. 
Lipton, North Miami Beach, post- 
retreat reporting. President L. David 
Shear gave invaluable assistance to the 
committee and participated in the 
retreat. 

Discussion leaders were past 
presidents of The Florida Bar: 
Chesterfield Smith, Lakeland; Earl B. 
Hadlow, Jacksonville; J. Rex Farrior, 
Jr., Tampa; and H. Russell Troutman, 
Winter Park. Reporters for the 
discussion groups were Charles Reid, 
Tampa; Joan Odell, Miami, Linda 
Yates, Tallahassee; and Paul Hill, 
Tallahassee. Talbot D’Alemberte, 
Miami, served as chief preparer of the 
report. 

Peter J. Fannon, acting executive 
director of The Florida Bar, served as 
chief administrator and Ms. Linda 
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Brown of the Bar staff was conference 
coordinator. Clifford C. Nelson, 
Mystic, Connecticut, recently retired 
president of the American Assembly, 
served as consultant for the retreat. 
The committee is deeply grateful for 
the contributions made by the 
participants, especially the nonmem- 
bers and those named above, and other 
members of the Bar staff who worked 
so hard to make the retreat a success. 
The adopted report will be 
disseminated widely with special 
presentations being made to the Board 
of Governors in May 1980 and at the 
June 1980 Convention of The Florida 
Bar. During 1980-81 the goal of the 
committee will be to analyze the 
recommendations adopted at the 
retreat and to take appropriate steps to 
implement those recommendations. 


WILLIAM O.E. HENRY 
Chairman 


Media Relations 
Committee 


The Media Relations Committee has 
held two formal meetings and plans 
another at the Bar Convention in June. 
The committee continues to conduct 
the Media-Law Conference and _ is 
presently working toward the 1981 
conference to be held in Miami. 
Member Judith Kreeger successfully 
conducted the 1980 conference at 
Tampa. 

The committee will concern itself 
with preparing and presenting either a 
one-day seminar or a portion of a one- 
day seminar dealing with the problems 
of “First Amendment Pragmatics.” The 
seminar will be designed to aid lawyers, 
particularly in the domestic relations 
and criminal law fields, with 
understanding the legal relationships 
between media, litigants, witnesses, 
and the courts.” 


Davip U. StrRAWN 
Chairman 


Committee on 
Mentally Disabled 


The Committee on Mentally 
Disabled is an_ interdisciplinary 
committee comprised of attorneys and 
mental health professionals. This year 
the committee has been active in 
several areas. The major objectives of 
1979-80 have been review and revision 
of the civil commitment and 
guardianship processes; completion of 
the Mental Disability Law Manual; and 
expansion of the Lawyer Referral 
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Service Mental Disability Panel. A 
pamphlet on the rights of the disabled 
that informs the public of the 
availability of the LRS Mental 
Disability Panel will be completed 
soon. 

The committee has sponsored, 
through the Mental Disability Law 
Project, seminars on civil commitment 
and the employment rights of the 
handicapped. Two new seminars on the 
education rights of the handicapped, 
and guardianship and estate planning 
for the disabled are being developed. 

The committee will continue in its 
efforts to alleviate practices 
discriminating against the mentally and 
developmentally disabled. 


PARKER D. THOMSON 
Chairman 


Military Law 
Committee 


The Military Law Committee this 
year has continued many of the pro- 
grams initiated earlier. A notable 
success has been the order by the 
Florida Supreme Court making 
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permanent the pilot legal assistance 
program for military personnel, where- 
in a member of a state bar, on active 
duty as a judge advocate of the U.S. 
Navy, is authorized to provide legal 
assistance to certain members of the 
Armed Forces in the Pensacola area, 
who would otherwise be unable to 
afford such services. 

In addition, the committee has 
initiated the operation stand-by 
program. This program has been and 
will continue to be one of the most 
important activities of the committee. 

Publicity began in April 1979 for the 
operation stand-by program, under 
which military attorneys may contact 
participating volunteer civilian 
attorneys on points of Florida law. Such 
advice, of course, must fall within the 
scope of the legal assistance program of 
the military. The program is expected 
to be especially helpful to a relatively 
new military attorney whose legal 
training has not focused on Florida law. 
He or she would be able to seek 
information regarding local and state 
laws from a member of The Florida 
Bar. 

Recruiting of volunteers continued 
throughout 1979. In early 1980, the list 
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of 130 volunteers was assembled into a 
directory printed by The Florida Bar. 
This directory was disseminated to 
interested persons, participants and 
military legal assistance officers 
throughout Florida in late March of 
1980. 

In addition to the effort within 
Florida, the operation stand-by 
program has attracted considerable 
interest from two American Bar 
Association committees, the Standing 
Committee on Legal Assistance for 
Military Personnel and the Military 
Law Committee of the General 
Practice Section. Members of both 
committees are watching with interest 
as the Florida program develops. 

If the program proves as successful as 
anticipated, expansion can be expected 
to follow a two-step process. First, 
individual state bar associations would 
adopt programs similar to the Florida 
program. Second, a national (and 
possibly international) program will be 
developed so that military attorneys 
will have assistance on questions of 
state law in states other than where they 
are stationed. For example, a military 
attorney stationed in Oregon may need 
to advise his military client, who is a 
resident of Mississippi on a point of 
Mississippi law. Under the national 
program, the military attorney could 
call a volunteer civilian Mississippi 
attorney for the answer, provided the 
question was within the scope of legal 
assistance. Such a network would 
benefit the military attorney, and 
ultimately, the military client, 
enormously. 

The Military Law Committee’s goal 
for the next Bar year is to make certain 
that the operation stand-by program isa 
success in Florida so that it can be 
expanded on a national basis. 

In addition to on-going programs, the 
committee has contributed to several 
projects during the past year. Military 
Law Committee members are currently 


active in revising portions of Florida 
Family Law (CLE 1972). Members 
have also had input in legislative 
attempts to bring portions of the 
Florida Motor Vehicle Code in line with 
the Soldier’s and Sailor’s Civil Relief 
Act of 1940 as amended (50 U.S.C. App. 
Sections 510 to 590). 

Finally, the committee has actively 
sought and prepared for a military law 
seminar, which has resulted in the 
regional roundup discussed below. 

Early in 1979, the American Bar 
Association General Practice Section 
began to discuss the possibility of 
regional roundups on subjects involving 
military law. In the planning stages, it 
was felt that several of these meetings 
throughout the country would serve a 
very useful purpose for both civilian 
and military lawyers. 

At the 1979 American Bar Association 
Convention, plans were formalized for 
the first of these programs to be held in 
San Diego, California. Recognized 
authorities on various subjects and 
general officers of all branches of the 
armed forces legal services were 
featured speakers. The Military Law 
Committee immediately began an 
effort to have the second regional 
roundup held in Florida. These efforts 
were successful and, at this writing, 
plans are well underway for a May 9 
and 10 seminar at MacDill Air Force 
Base in Tampa. The second regional 
roundup was to feature topics of both 
general interest and special interest to 
attorneys involved in military law. The 
faculty includes recognized authorities 
from both the Armed Forces and 
private practice. 

The goals of the Military Law 
Committee for the coming Bar year 
include the continuation of major 
programs and involvement in 
additional projects such those 
undertaken this year. 


CLayTON B. BurTON 
Chairman 
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Probate and 
Guardianship Rules 
Committee 


The committee held its initial 
meeting jointly with the Probate and 
Guardianship Rules Committee of the 
Real Property, Probate and Trust Law 
Section during the 1979 Florida Bar 
Convention. During this current Bar 
year, the committee has met and 
worked jointly with the section 
committee. 


The 1979-1980 objectives and goals 
for the committee were: (1) to complete 
work on the rule revisions to be 
presented to the Supreme Court in 1980 
as a part of the planned triannual rule 
revision; (2) to establish a plan for the 
committees’ activities during the next 
three years; and (3) to develop and 
adopt an internal procedure for the 
conduct of the business of the 
committee. 


The past three years have been very 
busy for this committee, working witha 
new system of rules governing probate 
and guardianship procedure which 
were prepared and adopted under very 
difficult circumstances. We believe that 
during. the past three years the 
committee’s review and study of the 
existing rules have resulted in several 
beneficial revisions which have been 
submitted to the Supreme Court for 
adoption in 1980. The process of 
reviewing probate and guardianship 
rules in operation has revealed a 
number of procedural shortcomings as 
well as the need for some statutory 
revision. Recommendations regarding 
statutory changes have been submitted 
to the responsible committees. 


The committee held scheduled 
meetings on June 16, July 13 and 
September 28, 1979, and January 25, 
1980. Additional meetings were 
scheduled for May 2 and the final 
meeting for this year will be held on 
June 16 in conjunction with The Florida 
Bar convention. 


This committee needs and welcomes 
new members who are interested in 
structuring and implementing 
procedure in probate and guardianship 
practice. This is an opportune time for 
new members to participate since we 
are just beginning a new revision cycle 
of the Probate and Guardianship Rules 
to be submitted to the Supreme Court 
in 1983. 


WituraM R, PLattr 
Chairman 
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Professional Ethics 
Committee 


The essential goals of the Professional 
Ethics Committee during this year have 
been as follows: 


1. Development of an expedited 
method of providing both informal and 
formal ethics opinions to the Bar; 

2. Drafting a review procedure for 
formal opinions whereby the Bar has 
an opportunity to preliminarily be 
provided notice of prospective 
opinions and any member of The 
Florida Bar thereafter shall have access 
to review of opinions. This review 
procedure is intended to give every 
member of the Bar an opportunity to 
approve those matters of ethics which 
will guide his conduct. The committee 
feels that this will provide an additional 
opportunity for input and participation 
by the Bar in developing their ethical 
guidelines. 

3. Formation of a speakers bureau; 

4. Publication of the new looseleaf 
ethics book; 

5. Infusion of legal ethics into the 
content of the CLE program; 

6. Publication of periodic articles 
on professional ethics; 

7. Heighten the profile of the 
Professional Ethics Committee as a 
means of emphasizing the role of ethics 
in our profession; 

8. Realign the Professional Ethics 
Committee along geographical and 
population lines; 

9. Formulate new guidelines with 
which to deal with those ethical matters 
of present and significant consequence 
to the Bar. 

Substantial progress has been made 
in each of these areas and as is apparent, 
it is the purpose of the Professional 
Ethics Committee to keep the Bar 
updated in every way possible 
concerning matters of ethics and 
professional propriety. The need which 
the Bar has for this service is manifested 
by the fact that over 5,000 ethics 
inquiries were received during the past 
year, representing slightly less than 20 
percent of the total Bar membership. 
With the advent of new _ policies, 
updated guidelines and current legal 
decisions in the professional ethics area, 
it is incumbent upon this committee and 
the Bar in general to maintain an 
increased awareness of ethical and 
professional propriety, not only as it 
governs the conduct of attorneys but 
more importantly, as it relates to our 
image and service to the public. 


Don BEVERLY 
Chairman 
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Public and Member 
Relations Committee 


The Public and Member Relations 
Committee has actively pursued its 
revision of the Reporter's Handbook. 
The Reporter’s Handbook is a joint 
publication of The Florida Bar, The 
Florida Press Association and The 
Florida Association of Broadcasters. 
The revised edition should be 
completed and distributed by June, 
1980. Among other aarticles, the 
publication will include the following: 

1. “Defamation and Media” by 
Joseph P. Averill. 

2. “The Federal Freedom of 
Information Act” by James D. 
Spaniolo. 

3. “Cameras in the Courtroom: The 


Florida Experiment” by Judith L. © 


Kreeger. 

4. “Florida’s Government in the 
Sunshine and Public Records Law” by 
Sharon L. Smith. 

5. “Concealed Recording by the 
Media” by Allan Milledge and Alan 
Rosenthal. 

6. “The Grand Jury” by William C. 
Ballard. 

7. “Invasion of Privacy and the News 
Media” by Paul J. Levine. 

8. “Gag Orders” by Sanford L. 
Bohrer. 

9. “The New Access Problem: The 
Reporter’s Right of Access to News and 
Qualified Privilege from Compelled 
Testimony Relating to Newsgathering” 
by Sanford L. Bohrer and Richard J. 
Ovelmen. 

10. “The Federal Government in the 
Sunshine Act—the Federal Mandate for 
Open Meeting” by Joseph Z. Fleming 
and Kathleen McCarthy. 

The committee plans a seminar on 
media law for the summer of 1980. It 
will involve lectures on the various 
topics covered in the Reporter's 
Handbook and other matters of interest 
to the media and the counsel 
representing the media. 


JoserH Z. FLEMING 
Chairman 


Scope and 
Correlation 
Committee 


The Scope and Correlation 
Committee which I chaired beginning 
June 1, 1979, was abolished upon the 
recommendation of the committee by 
the Board of Governors at the January 
1980 meeting at Ponte Vedra in favor of 


placing its responsibilities in the new 

program and function review 

committee created by the Board at that 

meeting. Accordingly the committee 
has nothing more to report. 

James C. RinaMan, Jr. 

Chairman 


Student Education 
and Admissions 
to the Bar 
Committee 


The committee focused its attention 
on becoming a forum for interchange 
among members of the practicing Bar, 
representatives of law schools, and the 
Florida Board of Bar Examiners. The 
result of the committee’s work in this 
area was that at its second meeting of 
the current Bar year, representatives 
from every law school in Florida joined 
with committee members in discussions 
ranging from bar exam results to what is 
frequently perceived as outright 
hostility between the practicing Bar and 
law school faculty members. 

On-going participation in the 
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deliberations of the committee was 
solicited from the Board of Bar 
Examiners, and the committee’s third 
meeting featured Paul B. Anton, who 
gave the committee an overview of the 
workings of the Board of Bar 
Examiners and responded to numerous 
questions about drafting and grading 
practices and procedures and national 
trends in bar examination policy. 

Other matters being studied by the 
committee or planned for future study 
include current legislative proposals 
and review of possible antitrust 
implications in law school admissions 
criteria. The committee’s primary goal 
in the immediate future, however, 
remains the bringing together of 
lawyer, academic and examiner in 
futherance of their common goals and 
responsibilities. 


HELEN T. ErsTLinc 
Chairman 


Summary Procedure 
Rules Committee 


Responding to suggestions and 
complaints from members of The 
Florida Bar, the committee has 
discussed, argued and reviewed several 


proposed changes to the rules. Most 
suggestions to change the rules were 
abandoned when the committee could 
not arrive at a consensus or when the 
proposal was unable to generate strong 
support among a majority of the 
committee members. 


However, three proposed rules 
changes were adopted and submitted 
to the Florida Supreme Court. The 
most notable proposed rule change 
involves the required notice of right to 
venue in all summary procedure cases. 
The committee recommended that the 
requirement to notify defendants of the 
law of venue be repealed. Instead the 
committee recommended that 
plaintiffs be required to plead their 
selection of venue. 


It is the job of the committee to 
receive proposed rules changes, 
evaluate them and make _ recom- 
mendations to Florida Bar’s Board of 
Governors to recommend to the Florida 
Supreme Court. 


However, it is not anticipated that 
any proposed rules changes will be 
made to the court until 1984 pursuant to 
Florida Supreme Court guidelines. 


Harvey L. Go_psTEIN 
Chairman 


Travel Programs 
Committee 


The Travel Programs Committee 
had its initial meeting of the year on 
June 14, 1979, at the annual convention. 
Travel proposals were presented by 
eight travel organizations. Included in 
the presentations were 28 designations 
in various price categories. Members of 
the committee then reviewed all 
proposals with the idea of selecting two 
major trips and two less expensive, or 
specialty trips, to be presented to the 
Board of Governors for acceptance. 

On August 22, 1979, the committee 
again convened to select the four travel 
programs which would be recom- 
mended to the Board of Governors at its 
September 1979 meeting. As its major 
trips for the coming year, the 
committee recommended a “South 
Pacific Adventure” to New Zealand, 
Australia and Fiji, departing in 
February 1980. A repeat of the highly 
successful ski trip to Vail, Colorado, 
was recommended for the end of 
March 1980. As a second specialty trip, 
the committee recommended a golf 
tour of Ireland to depart in August 1980. 
The fourth trip of the year will be a 
Mediterranean cruise with an overnight 
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stay in London. The committee’s 
recommendations were accepted by 
the Board of Governors. 

The travel program adopted for the 
current year reflects the policy of the 
committee to offer to members of The 
Florida Bar a choice of not only travel 
destinations but trips which offer a 
variation in price range so that all 
members of the Bar can partake of the 
travel programs offered. As in the past, 
all administrative expenses in 
connection with the trips are 
reimbursed by the sponsoring travel 
organization. 

As in the past year, The Florida Bar 
sponsored ski trip to Colorado proved 
to be a huge success. Almost 500 people 
took part in the ski trips of last year and 
this year. 

The goal of the Travel Programs 
Committee in this year, as in past years, 
and in future years, has been and will be 
to offer to members of The Florida Bar 
a varied travel program which involves 
minimal staff time and no cost to the 
Bar whatsoever. This goal is in keeping 
with that of the great majority of large 
group organizations throughout the 
country. 


Jor N. UNcER 
Chairman 


Unauthorized 
Practice of Law 
Committee 


On June 16, 1979, at the beginning of 
this Bar year, Supreme Court Justice 
Arthur England, Jr., addressed the 
members of the Bar assembled in 
convention on the topic of 
“Integration—A Fourth Decade?” His 
speech contained a certain amount of 
criticism for the Bar and its programs 
and his remarks were widely reported 
in the news media. It is worth recalling 
that Justice England emphasized the 
basic reason for the existence of The 
Florida Bar by stating that, “The 
principal functions of the Bar are, of 
course, regulation and the prevention of 
the unauthorized practice of law.” 
(Emphasis added). Thus, the Chief 
Justice made it clear that the prevention 
of the unauthorized practice of law is a 
function central to the existence of an 
integrated Bar in Florida. 

During the 1979-80 Bar year, the 
Standing Committee on UPL (which is 
created by the Supreme Court in the 
Integration Rule) has continued to 
attempt to discharge the duty given to 
the Bar of investigating matters related 
to the unauthorized practice of law. 
The Supreme Court requires that the 
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Board of Governors appoint at least one 
circuit unauthorized practice of law 
committee in each of the state’s 20 
judicial circuits. Cases are then 
investigated by circuit UPL 
committees. The circuit committees are 
in turn supervised by the statewide 
standing committee. Ultimately after 
an investigation is completed by a 
circuit committee and reviewed by the 
standing committee, the Board of 
Governors must give its affirmative 
approval prior to the initiation of 
litigation. 

Committee members on both the 
circuit committees and the standing 
committee are volunteer lawyers who 
donate their time to this program. This 
year, approximately 130 lawyers 
volunteered on the circuit committees 
and 17 lawyers volunteered their 
services on the standing committee. It is 
also worth noting that the Board of 
Governors, based on a recommenda- 
tion from the standing committee, has 
approved the filing of a petition in the 
Supreme Court to amend the 
Integration Rule to include lay persons 
as members of the standing committee. 
The volunteer committees are assisted 
by Bar employees including one full- 
time assistant staff counsel, a full-time 
secretary, and a part-time law clerk. In 
addition, this year the committees had 
available approximately 3,400 hours of 
investigator time which could be 
allocated to a _ requesting circuit 
committee on a case basis. The circuit 
committees currently have approxi- 
mately 190 cases of alleged UPL under 
investigation throughout the state. 

Since the last annual report, the 
standing committee has approved 
recommendations from circuit 
committees to close approximately 190 
cases after the local committees have 
investigated. In addition, the standing 
committee has approved recommenda- 
tions from the circuit committees to 
settle approximately 53 cases on the 
basis of a cease and desist type of affi- 
davit executed by the respondent. 


It must be remembered that the 
Supreme Court, not The Florida Bar, 
determines whether given conduct 
amounts to UPL. While the Bar 
investigates and may prosecute 
unauthorized practice of law cases, the 
Supreme Court has the exclusive 
jurisdiction to determine whether 
conduct is UPL or not. In a recent case, 
the court announced that it will closely 
scrutinize the Bar’s prosecutions in this 
area since the reason for prohibiting the 
unauthorized practice of law is to 
protect the public from the risk of harm 
from an unlicensed and untrained 
practitioner, not to protect lawyers. 

The Supreme Court has adjudicated 


eight cases involving matters related to 
UPL since the last annual report. One of 
the more celebrated cases which 
received a good deal of media attention 
was The Florida Bar v. Rosemary 
Furman. In that case, the Florida 
Supreme Court enjoined Ms. Furman 
from further UPL and saw its opinion 
appealed to the United States Supreme 
Court. After a jurisdictional statement 
was filed by Ms. Furman and a motion. 
to dismiss and/or affirm was filed by 
the Bar, the U.S. Supreme Court 
dismissed Ms. Furman’s appeal for 
“want of a substantial federal question,” 
thus leaving the Florida Supreme 
Court’s ruling intact. The Florida 
Supreme Court also handed down a 
decision in The Florida Bar v. Moses, 
which ruled that the legislature had the 
power to control who would appear ina 
representative capacity before 
executive department administrative 
agencies. 

Members of the Bar and the general 
public should remember that the 
justification for preventing 
unauthorized practice of law is to 
protect the public from the risk of harm 
which unauthorized practice 
represents. Consequently, support 
should be given to the UPL committees 
and potential cases should be reported 
to their attention so that appropriate 
investigations can be undertaken. 


Ronan R. RicHMoND 
Chairman 


If you are trying to 
locate an article 
printed in The Florida 
Bar Journal, try using 
the index located at 
the back of the 
December issue. 
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Establishing an 
International 
Banking Presence 
in Florida 


By Bowman Brown and 
Luis A. de Armas 


Southeast Florida has recently 
developed into a_ significant 
international banking center. 
United States banks have opened 15 
international banking subsidiaries 
(“Edge Act corporations”) in the 
Miami area, four other Edge Act 
corporations have been chartered 
but are unopened, and applications 
for two more were pending! as of 
February 22, 1980. With the 
exception of New York City, Miami 
now has more Edge Act 
corporations than any other United 
States city.2 Seventeen international 
banks have also established 
banking agencies or representative 
offices in Miami.’ 

The recent growth in_ inter- 
national banking in this area has 
been facilitated by new federal and 
state legislation. The federal 
International Banking Act of 1978 
(the “Federal Act”) permits foreign 
banks to establish Edge Act 
subsidiaries, branches and agencies 
in any state where such banking 
facilities are not prohibited by law 
and where the foreign bank is not 
otherwise operating a branch or 
agency under state law.> The 
Florida International Banking Act® 
(the “Florida Act”) permits foreign 
banks to establish agencies and 
representative offices in this state, 


but not branches.’ Pursuant to these | 


statutes, therefore, foreign banks 
may establish Edge Act 


corporations and federal agencies 
in Florida under the Federal Act, or 
state agencies and representative 
offices under the Florida Act. 


Edge Act Banking Corporations 


The International Banking Act of 
1978 provides a procedure by 
which a foreign bank may, with the 
prior approval of the Board of 
Governors of the Federal Reserve 
System, establish an Edge Act 
corporation in the United States.’ 
Generally, Edge Act corporations 
are authorized to conduct such 
limited business in the United States 
as is incidental to financing 
international commerce.® Edge Act 
corporations may engage in the 
following activities:!'° 

l. Receive deposits (demand, 
time, and savings) from foreign 
governments and agencies; from 
persons conducting business 
principally from their offices 
abroad; and _ from _ individuals 
residing abroad. 

2. Finance activities performed 
substantially abroad, and domestic 
activities necessary to the import or 
export of goods from the United 
States, including the shipment, 


Bowman Brown is a partner in Shutts & 
Bowen, Miami. He holds M.B.A. and J.D. 
degrees from Cornell University. He is an 
adjunct professor of banking law at the 
University of Miami School of Law. Luis 
A. deArmas is an associate with Shutts & 
Bowen, Miami. He received his B.S. from 
Wharton School of Finance and 


temporary storage, assembly, 
repackaging, and production of 
goods in the United States for 
which export orders have been 
received or which are identifiable 
for export. 

3. Make foreign or international 
investments in subsidiaries or joint 
ventures. 

4. Establish branches in the 
United States or abroad. 

5. Issue obligations to domestic 
offices of other banks (including 
purchases of federal funds) or to the 
United States or any of its agencies. 

6. Borrow under repurchase 
agreements. 

7. Issue long-term subordinated 
debt.!! 

8. Assume or acquire partici- 
pations in extensions of credit, and 
acquire obligations arising from 
transactions which the Edge Act 
corporation could have financed. 

9. Guarantee a customer’s debt. 
The guarantee must specify the 
maximum monetary liability 
thereunder and be related to a 
transaction otherwise permissible 
for an Edge Act corporation. 

10. Receive checks, bills, drafts, 
acceptances, notes, bonds, coupons 


Commerce, University of Pennsylvania, in 
1974 and J.D. from Duke University 
School of Law in 1977. 

They write this column on behalf of the 
Corporation, Banking and Business Law 
Section, Luther F. Sadler, Jr., chairman, 
and Sylvia Walbolt, editor. 
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and other securities for collection 
abroad and collect such instruments 
in the United States for a customer 
abroad. 

11. Hold securities in  safe- 
keeping, or buy and sell securities 
upon the order of or for the account 
of a person. 

12. Act as a paying agent for 
securities issued by a foreign 
government or for other entities 
organized pursuant to foreign law. 

13. Act as trustee, registrar, 
conversion agent or paying agent 
for any class of securities issued to 
finance foreign activity and 
distributed solely outside the 
United States. 

14. Make private placements of 
participations in its investments and 
extensions of credit, provided 
activity related to selling or 
distributing securities is limited to 
that permitted national banks 
(generally limited to 
Government related and municipal 
securities). 

15. Buy and sell spot and 
forward foreign exchange. 

16. Issue letters of credit and 
acceptances. 

17. Invest (within specific dollar 
limitations) in corporations or 
banking organizations outside of 
the United States which engage in 
businesses such as acting as a 
fiduciary, underwriting credit life 
and accident and health insurance, 
general insurance brokerage, data 
processing, providing investment, 
financial or economic advisory 
services, managing a mutual fund, 
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performing management con- 
sulting services, underwriting, 
distributing and dealing in debt and 
equity securities . 

18. Apply to the Board of 
Governors of the Federal Reserve 
System for a determination as to 
whether other activities, which it 
believes would be incidental to its 
international or foreign business, 
would be permitted. 


The legal lending limit of an 
Edge Act corporation to a single 
customer is 10 percent of the 
corporation’s capital and surplus.!2 
The Federal Reserve regulations 
also impose such lending limits on 
the aggregate of loans made to one 
person by a foreign bank and its 
Edge Act subsidiaries. These 
regulations provide that the total of 
such loans may not exceed the 
amount that the foreign bank alone 
may make to that person.'* Thus, 
foreign banks with Edge Act 
corporation subsidiaries will be 
subject to a two-tier lending 
limitation: a limit on the subsidiary’s 
loans based on its capitalization, 
and a limit on aggregate loans of the 
banking group based on the foreign 
bank’s capitalization. 


The Edge Act provides that an 
Edge Act corporation must be 
capitalized at no less than $2 million 
and $2.5 million is considered to be 
adequate by federal regulators; a 
foreign banking institution 
establishing an Edge Act 
corporation is prohibited from 
investing more than 10 percent of its 
capital and surplus in the Edge Act 
corporation.'4 Foreign banks are 
consequently required to be 
capitalized at a minimum of $25 
million in order to receive approval 
to establish an Edge Act 
corporation subsidiary. 

In addition, the Federal Reserve 
regulations promulgated under the 
Federal Act require an Edge Act 
corporation’s capital and surplus to 
be not less than seven percent of its 
“risk assets,” defined as all assets on 
a consolidated basis other than 
cash, amounts due from banking 
institutions in the United States, 
United States Government 
securities and federal funds sold.'5 

Edge Act corporations are also 
subject to the reserve requirements 
prescribed by 


Governors of the Federal Reserve 


System.'® New reserve require- 
ments 


have recently been 


the Board of 


established in the Depository 
Institutions Deregulation and 
Monetary Control Act of 1980.!7 
Under §103.2A of the statute each 
depository institution is required to 
maintain as reserves three percent 
of its first $25 million in transaction 
accounts, and 12 percent of the 
amount above $25 million; the 
Federal Reserve Board has the 
authority to modify the reserve 
requirement on balances above $25 
million, within a range of 8-14 
percent. In addition, under §103- 
2B of the new statute, three percent 
of the institution’s nonpersonal time 
deposits must be maintained as 
reserves, and the Federal Reserve 
Board is permitted to eliminate this 
requirement or raise the level to 9 
percent. These reserves must be 
maintained on deposit at the 
Federal Reserve Bank of the district 
where the Edge Act corporation is 
located.'* No interest is paid on 
such reserve deposits. 


Federal Agencies 


Federal agencies may be 
established by foreign banks under 
the International Banking Act of 
1978, with approval of the 
Comptroller of the Currency.'® 
Federal agencies can engage in the 
same type of business and exercise 
the same powers as a national bank, 
except that they may not receive 
deposits from United States citizens 
or residents and may not exercise 
fiduciary powers.2° Federal 
agencies can thus engage in the 
following activities which are 
generally deemed necessary to 
carry on the business of banking,*! 
such as: 

1. Accept deposits (demand, 
time and savings) from individuals 
or corporations that are not United 
States citizens or residents. 

2. Make loans, either domestic 
or foreign, in a manner comparable 
to those made by national banks. 

3. Receive credit balances 
(accruing from matters such as 
collections, money transfers, 
undisbursed loan proceeds, and 
compensating balances of 
borrowers) from domestic or 
foreign customers.®? 

4. Issue letters of credit and 
acceptances. 

5. Enter into foreign currency 
transactions, including trading in 
foreign currencies. 

6. Make collections on behalf of 
customers. 
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7. Execute money transfers. 

8. Issue and cash checks, 
travelers checks, and money orders. 

9. Open branch offices (under 
Florida law, branching is limited to 
two branches per year in the same 
county where the main office is 
located.)23 

10. Borrow funds through the 
issuance of notes, purchase of 
federal funds, and execution of 
repurchase agreements. 


1l. Invest in United States 
government, state, municipal and 
corporate bonds. 

12. Hold securities in  safe- 
keeping. 

13. Own real estate and make 
real estate loans.®5 

14. Receive interest on loans and 
evidences of 

15. Accept drafts or bills of 
exchange drawn upon it having not 
more than six months sight to run.” 

16. Invest in Edge Act and bank 
service corporations.” 

The legal lending limit of federal 
agencies to a single borrower is 10 
percent of the foreign bank’s capital 
inclusive of surplus and undivided 
profits; the foreign bank’s 
lending limit applies to all 
the foreign bank’s branches and 
agencies in the United States in the 
aggregate,2® in the same manner 
that Federal Reserve lending 
limitations apply to the aggregate 
of loans made to a single customer 
by all Edge Act corporations 
directly or indirectly owned by a 
foreign bank.” 

Federal agencies are required to 
maintain a minimum capital 
equivalency deposit at a local bank 
approved by the Comptroller of the 
Currency or the Federal Reserve 
Board in an aggregate amount of 
cash (in dollars) or investment 
securities equalling the greater of: 
(1) the amount of capital (but not 
surplus) required for a national 
bank organized at that location 
(approximately $2,000,000 in 
Miami);-or (2) five percent of the 
total liabilities of the agency 
(including acceptances, but 
excluding accrued expenses and 
amounts due to the foreign bank 
and its branches, offices, agencies 
and subsidiaries.*! In addition, the 
Comptroller of the Currency may 
require federal agencies to keep 
securities and cash deposits in an 
approved bank in such amounts as 
the Comptroller may deem 
appropriate to conform to 
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generally accepted banking 
practices in the area where the 
agency is located.*? 

Federal agencies are subject to 
any reasonable and appropriate 
reserve requirements prescribed by 
the Federal Reserve Board.* 
Presently the Federal Reserve 
requires only that an agency whose 
banking group has assets in excess 
of one billion dollars maintain a 
marginal reserve of eight percent 
on deposits in excess of $100 
million.** The Board of Governors 
of the Federal Reserve System, has, 
however, promulgated regulations 
effective September 4, 1980, which 
will subject agencies of a banking 
group having assets in excess of one 
billion dollars to the same 
requirements as Edge Act 
corporations and domestic member 
banks.> The newly promulgated 
regulations also indicate that the 
Federal Reserve Banks will provide 
services such as check collection, 
currency, coin and securities 
safekeeping, and wire transfers to 
agencies, and that agencies will be 
able to borrow at the Federal 
Reserve's discount window on the 


same terms as money center 
banks.*6 


State Agencies 


Section 659.67(6)(a) of the 
Florida Act enables a foreign bank 
to establish a state chartered 
banking agency in Florida. All of 
the foreign bank agencies in Florida 
are presently state chartered 
because, until the adoption of the 
International Banking Act of 1978, 
this was the only means of entry for 
a foreign bank. 

Section 659.67(6)(e) of the 
Florida Act provides that a foreign 
bank may transact at its agency in 
Florida only such limited business 
as is clearly related to international 
or foreign business and financing 
international commerce. After 
enactment of the Federal Act, this 
provision was amended to 
additionally provide in F-.S. 
§659.67(6)(f) that, if authorized by 
rules of the Florida Department of 
Banking and Finance, state 
chartered agencies can make any 
loan or investment or exercise any 
power permitted for federal 
agencies under the Federal Act. 
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Effective February 25, 1980, the 
Department of Banking and 
Finance promulgated regulations 
which provide that state chartered 
agencies may engage in any 
business and exercise any power 
permitted a Florida chartered 
commercial bank except that they 
may not receive deposits from 
United States citizens or residents 
and may not exercise fiduciary 
powers.”’ Since under F.S. §658.051 
Florida banks may generally 
exercise the same powers as 
national banks, the foregoing 
regulations enable Florida 
agencies to engage in the same 
business and exercise the same 
powers as federal agencies. 

The new regulations granting 
Florida agencies competitive 
equality with federal agencies also 
provide that if any powers of 
federal agencies are denied or 
restricted in the future by law, 
regulation or judicial action, the 
exercise of such powers by a state 
agency shall be limited or denied to 
the same extent.** Under this 
provision, future developments 
under the Federal Act which tend to 
restrict the activities of federal 
agencies will automatically restrict 
the activities of state agencies. 

Foreign banks seeking to 
establish Florida agencies must 
satisfy a reciprocity requirement 
which does not exist under the 
Federal Act. This reciprocity 
provision requires that the foreign 
bank be chartered in a country 
which permits any bank having its 
principal place of business in the 
State of Florida to establish similar 
facilities or to exercise similar 
powers therein.*® 

The legal lending limit per 
customer for state agencies is 10 
percent of the unimpaired capital 
and surplus of the foreign bank, 
with provision for up to 25 percent 


for loans which are “amply and 


entirely secured” and approved by 
the board of directors or an 
authorized committee of the board 
of directors.‘ 

In order to establish an agency 
under the Florida Act, a foreign 
bank must have a net worth of at 
least $25 million.*! A foreign bank is 
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also required to hold, in Florida, 
currency, bonds, notes, debentures, 
drafts, bills of exchange or other 
evidences of indebtedness or 
obligations payable in the United 
States or in the United States funds 
equal to 108 percent of the 
aggregate liabilities payable at or 
through its office in Florida or 
arising as a result of the operations 
of the agency. Liabilities include 
acceptances but exclude accrued 
expenses, amounts due and 
liabilities to other offices, wholly 
owned subsidiaries or branches of 
the foreign bank.*? 

Under F.S. §659.67(2)(a) state 
agencies are subject to the reserve 
requirements applicable to Florida 
banks. These require that at least 20 
percent of the agencies deposits be 
maintained in cash (cash due on 
demand from other banks may be 
included) or in investments in 
United States government 
obligations.* State agencies are also 
subject to the reserve requirements 
presently in effect for federal 
agencies, since the Federal Act 
imposes such requirements on all 
agencies of foreign banks in the 
United States.44 Legislation has 
recently been enacted’ which 
imposes uniform reserve 
requirements for all depository 
institutions, regardless of whether 
state or federally chartered and 
regardless of membership in the 
Federal Reserve System.*> This 
legislation will apply to Florida 
banks, and consequently to state 
chartered agencies. 


State Representative Offices 


Under F.S. §659.67(6)(a) foreign 
banks may also establish 
representative offices in Florida 
under the Florida Act. The Florida 
Act provides in §659.67(11) that a 
representative office may not 
conduct any banking business in 
Florida. The representative office 
may only act in a liaison capacity 
with existing and potential 
customers of the foreign bank and 
generate new loans and other 
activities for such bank.‘ 

The regulations under the Florida 
Act further provide that a 
representative office may solicit 
and negotiate with existing and 
potential customers of the foreign 
bank for the purpose of generating 
loans, deposits, letters of credit and 
other business for such bank. In 
addition to solicitation and loan 


production activities, the 
representative office may also 
engage in market research in 
Florida on behalf of the foreign 
bank.” 

In order to establish a 
representative office, a foreign 
bank must comply with the same 
requirements applicable to Florida 
State chartered agencies except that 
a net worth of only $10 million is 
necessary to obtain a license.*8 

The Federal Act contains no 
procedure for the establishment of 
a federal representative office and 
does not authorize the establish- 
ment of any such office in any state 
in contravention of state law. 
However, any foreign bank that 
maintains an office other than a 
branch or agency in any state is 
required by the Federal Act to 
register with the Secretary of the 
Treasury within 180 days after the 
date of enactment of the Federal 
Act or the date on which the office 
is established, whichever is later.‘ 


Effect of the Bank Holding 
Company Act of 1956 


The International Banking Act of 
1978 subjects foreign banks with 
branches or agencies in a state to 
certain of the provisions of the Bank 
Holding Company Act of 1956, as 
amended (the “Bank Holding 
Company Act”).*° In particular, the 
Bank Holding Company Act's 
restrictions regarding nonbanking 
activities apply to foreign banks 
that have a branch or agency in the 
United States.5! In this connection, 
the Bank Holding Company Act 
provides that a bank holding 
company may engage in 
nonbanking activities only to the 
extent that ‘hey are “so closely 
related to banking or managing or 
controlling banks” that they may be 
considered as being a “proper 
incident thereto.” Thus a foreign 
bank having a branch or agency 
may not maintain a controlling 
interest in any company engaged in 
the United States in an activity 
unrelated to banking.*? 

Regulation Y,*4 implementing the 
Bank Holding Company Act, 
contains a nonexclusive list of 
activities which are considered to 
be closely related to banking and 
which upon approval of the Board 
of Governors of the Federal 
Reserve System may be conducted 
by bank holding companies. The 
listed activities are: 
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(1) the extension of credit, 
including mortgage, credit card 
and factoring; 

(2) the operation of industrial 
loan organizations; 

(3) the servicing of loans; 

(4) the operation of trust 
companies; 

(5) certain limited forms of 
investment advising; 

(6) the leasing of real property 
or acting as agent, broker or adviser 
in such leasing under certain 
circumstances; 

(7) the making of equity and 
debt investment in corporations 
designed to promote community 
welfare; 

(8) the provision of book- 
keeping and data processing 
services to the banking group; 

(9) the provision of specified 
types of insurance; 

(10) the provision of courier 
services; 

(11) the provision of manage- 
ment consulting services to 
nonaffiliated banks; and 
(12) the retail sale of money 
orders, travelers checks and United 
States Savings Bonds. 


Nonbanking activities other than 
those described in Regulation Y or 
otherwise specifically approved by 
the Board of Governors as being 
closely related to banking under 
procedures set forth in the Bank 
Holding Company Act are 
prohibited under the Federal Act 
for foreign banks, their subsidiaries 
or affiliates.*6 

The Federal Act contains a 
“grandfather” clause which permits 
foreign banks engaged in 
nonbanking activities in the United 
States prior to July 26, 1978, to 
continue such activities.*’ It is not 
clear whether this clause requires 
only that the foreign bank has 
engaged in such nonbanking 
activities prior to July 26, 1978, or 
that it also has established a branch 
or agency in the United States on or 
before that date. Should the 
grandfather clause be _inter- 
preted to require a foreign 
bank to meet both of these 
requirements, its application will be 
limited to foreign banks having 
state chartered agencies only, since 
no bank could have opened a 
federal agency prior to the effective 


date of the Federal Act. Such an 
interpretation would seem to be 
contrary to the intent of the 
drafters, since it might be assumed 
that the clause was inserted for the 
benefit of foreign banks 
establishing branches and agencies 
pursuant to the Federal Act. 
Foreign banks subject to the 
Bank Holding Company Act 
restrictions on nonbanking 
activities may also be exempt 
therefrom pursuant to §2(h) of the 
Bank Holding Company Act.* 
This provision was amended by the 
Federal Act to permit foreign banks 
to invest in nonbanking companies 
principally engaged in business 
outside the United States and which 
conduct certain activities in the 
United States related to their 
business outside this country.*® 
Foreign banks establishing 
branches or agencies in the U.S. will 
also subject reporting 
requirements under both the Bank 
Holding Company Act and the 
International Banking Act of 1978. 
These requirements are intended to 
place the financial reporting 
obligations of foreign banks on a 
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par with those applicable to 
domestic banks. 

The Board of Governors of the 
Federal Reserve System has 
proposed forms for reporting by 
foreign banks under the Federal 
Act. The proposed reports include 
annual filings of both consolidated 
and parent-only financial 
statements for the preceding two 
fiscal years; financial statements of 
related companies, affiliates and 
subsidiaries; disclosure of the 
amount of investment in related 
companies; names and addresses of 
shareholders, directors and 
executive officers.*! This 
information will be available to the 
public. Also required, but treated as 
corfidential, are organizational 
charts of the foreign banking group, 
reports of earnings, loans, inner or 
“hidden” reserves, and outside 
ownership.® 


Comparison of Edge Act 
Corporations and Federal and 
State Agencies 


A foreign bank’s choice among 
Edge Act corporations, federal or 
state agencies will be influenced by 
the type of business it expects to 
conduct from the Florida office, 
and the various operational and 
regulatory differences among the 
applicable statutes. 

If the foreign bank is primarily 
interested in the domestic market, it 
should establish a federal or state 
agency, since these agencies may 
make domestic loans. Edge Act 
corporations, on the other hand, 
may only make loans to foreign 
customers or in connection with the 
financing of international 
commerce. 

In the event the foreign bank is 
interested in pursuing only 
international business and 
customers from an office in Florida, 


the Edge Act corporation provides 
more flexibility than a federal or 
state agency. The Edge Act 
corporation may engage in a wide 
range of activities outside the 
United States which are not 
available to agencies, such as 
serving as a trustee, providing 
investment advisory services, and 
underwriting and distributing 
securities. The Edge Act 
corporation also has the advantage 
that it may establish branches in the 
United States and abroad without 
regard to state banking limitations. 

In comparing Edge Act 
corporations and agencies, it should 
be noted that a foreign bank with an 
Edge Act corporation subsidiary in 
the United States is not considered a 
bank holding company for 
purposes of the Bank Holding 
Company Act.® Such a bank will 
therefore not be subject to the 
reporting and other obligations of 
the Bank Holding Company Act 
which apply to foreign banks 
having agencies in the United 
States. 

It should also be noted that 
agencies have higher lending limits 
than Edge Act corporations, 
because agency limits are based on 
the foreign bank’s capital, while the 
Edge Act corporation’s lending 
limits are based on its own 
capitalization. In practice, 
however, the effect of the Edge Act 
corporation’s lower lending limit is 
substantially diminished by the 
ability to assign participations in the 
Edge Act corporation’s loans to its 
parent bank. 

As between a state and federal 
agency, a state agency provides 
several operational advantages. 
The capital requirements are more 
favorable for a state agency than a 
federal agency because no 
specified minimum is required 
under F.S. §659.67(4). State agency 
capital requirements vary with the 
liabilities of the agency and will 
grow as the liabilities of the agency 
grow. A federal agency in Miami, 
on the other hand, must have a 
minimum capitalization of 
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approximately $2 million. 

In meeting their capital 
equivalency requirements, state 
agencies are permitted to count a 
broad category of investments, 
including loans. Federal agencies, 
on the other hand, must meet their 
capital equivalency requirements 
with cash deposits or investment 
securities which must be 
maintained at a member bank of 
the Federal Reserve System. State 
agencies should therefore be able to 
generate greater return on their 
capital equivalency reserves than 
their federal counterparts. 

Federal agencies provide a 
distinct advantage over _ state 
agencies in that the Federal Act 
contains no reciprocity require- 
ment.® A foreign bank may thus 
open a federal agency in Florida 
even though it may be precluded 
from establishing a state agency by 
the reciprocity provisions of the 
Florida Act. 


Conclusion 


Foreign banks wishing to 
establish a banking presence in the 
State of Florida are provided witha 
variety of distinct means of entry 
pursuant to recent federal and state 
legislation. The federal Inter- 
national Banking Act of 1978 
enables foreign banks to establish 
Edge Act corporations and banking 
agencies in the state. The Florida 
International Banking Act permits 
foreign banks to open agencies or 
representative offices. Each of 
these statutes will result in different 
operational and regulatory 
consequences to the foreign bank, 
and such consequences should be 
reviewed carefully in structuring 
the bank’s entry into the Florida 
market. 

The newly adopted state and 
federal regulatory framework 
described in this article enables 
foreign banks to engage in a variety 
of substantial activities previously 
prohibited. The new laws make 
establishment of a _ banking 
presence in Florida by a foreign 
bank much more attractive than 
ever before, and it may be expected 
that the trend towards establish- 
ment of offices in Florida by 
foreign banks will accelerate. 


' List of §25(a) “Edge” Corporations, 
Miami, Florida, (Feb. 22, 1980), furnished by 
the Federal Reserve Bank of Atlanta. 

2 The Wall Street Journal, Nov. 28, 1979 at 
34. 
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3 Miami Herald, Jan. 27, 1980 at 2-M. 

‘ International Banking Act of 1978, 12 
U.S.C. §3101 et seq. (1980). 

5 Id. at §3102(a). A foreign bank may open 
either a federal agency or a federal branch in 
a state, but not both. 12 U.S.C. §3102(e). 

6 Fa. Stat. $659.67 et seq (1979). 

7 Td. at §659.67(6)(g). 

$12 U.S.C. §6lla. See generally, id at 
$§611-632. 

#12 U.S.C. §6lla; 12 C.F.R. §211.4(e) 
(1979). 

'© See generally, 12 C.F.R. §§311.4 & 5 
(1979). 

"! Td at §211.4(e)(4) (iii) (insofar as it is nota 
deposit pursuant to 12 C.F.R. §204). 

'2 Td. at §211.6(b)(1979). 

'3 Td. at §211.6(b) (i)-(ii). 

1412 U.S.C. §618 (1979). 

12 C.F.R. §211.6(d) (1979). 

16 12 C.F.R. §§211.4(d), 204.5(1979). 

7 Monetary Control Act of 1980, S. Rep. 
No. 96-640, 96th Cong., 2d Sess. (1980). 

' 12 C.F.R. §204.5 (1979). 

19 12 U.S.C. §3102(a) (1979). The Federal 
Act also creates a procedure whereby a state- 
chartered agency may be converted into a 
federal agency. Id. at §3102(f). 

2 12 C.F.R. §28.2(b)(1979). 

2! The basic corporate and banking powers 
exercisable by a national bank are set forth 
generally within 12 U.S.C. §24 (1979); other 
statutory sources of powers are cited within 
footnotes 22-28, infra. 

22 12 U.S.C. §3102(d) (1979). 

2312 U.S.C. §36(3)(C) (1979) allows 
branching in accordance with state law as 
applied to state banks. Fua. Star. 
§659.06(1)(a)(1) generally provides for the 
establishment of two branches per year 
within the county of the principal office of 
the bank. 

24 12 U.S.C. §82(1979). 

5 12 U.S.C. §§29 & 371 (1979). 

6 Td. at §§85 & 86. 

87 Id. at §§372 & 373. 

%8 Td. at §§618 & 1861-65. 

29 12 C.F.R. §28.101(5) (1979). 

3% See note 13 supra and accompanying 
text. 

3312 U.S.C. §3102(g)(2); .12 C.F.R. 
§28.6(a)(1979). “Investment Securities” are 
defined as marketable obligations in the 
form of bonds, notes, or debentures which 
are commonly regarded as an investment 
securities. It does not include investments 
which are predominantly speculative in 
nature. 12 C.F.R. §1.3(b) (1979). 

32 12 C.F.R. §28.7(1979). 

3312 U.S.C. §3105(a)(1)(A)(1979); 12 
C.F.R. §28.7 (1979). 

34 12 C.F.R. §204.5(f) (2) (1979). 

35 American Banker, March 7, 1980, 1, 10; 
these rules were proposed July 31, 1979, and 
published at 44 Fed. Reg. 44876. 

36 American Banker, March 7, 1980, at 10. 

37 Fia. Stat. §659.67(6)(e); Rules of the 
Florida Department of Banking and 
Finance, Division of Banking relating to 
Activities of International Banking 
Corporations in Florida, effective February 
25, 1980, Rule 3C-15.03 [Hereinafter cited as 
“Florida Rules”). 


38 Florida Rules, id. at Rule 3C-15.03(3). 
39 Td. at Rule 3C-15.05. 

40 Stat. §659.17(2) (a) (1979). 

41 Td. at §659.67(5) (a) (5). 

42 Td. at §659.67(7) (a). 

43 Td. at §659.16(1). 

4412 C.F.R. §204.5(f) (2) (1979). 
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45 See, note 17 supra, and accompanying 
text. 

48 Stat. §659.67(1)(d). 

47 Florida Rules, supra note 37, at Rule 3C- 
15.04. 

48 Fria. Stat. §659.67(5) (a) (5) (1979). 
Applicants for a banking agency license 
must pay a special fee of $10,000 and 
applicants for representative office license a 
fee of $1,000. Id. at §658.08(3) (i). 

49 12 U.S.C. §3107(1979). 

50 12 U.S.C. §3106 (1979). 

51 Td. at §1843. 

82 Id. at §1843(c) (8). 

533 Id. at §1843(a). 

534 12 C.F.R. §225(1979). 

55 Id. at §225(a). 

56 12 U.S.C. §3106(1979). The Federal Act 
requires divestiture of nonbanking activities 
within two years of opening a banking 
branch or agency in the United States. Upon 
approval of the Federal Reserve Board this 
time period will be extended by three years. 
Foreign banks conducting nonbanking 
activities as of September 17, 1978, need not 
discontinue these activities until December 
31, 1985, and under certain circumstances, 
may continue the same after that date. Id. at 
§§3106(b) and (c). 

57 Id. at §3106(c). 

538 12 U.S.C. 1841 (1979). 

59 Id. at §1843. Two qualifications remain in 
effect with respect to the exemption granted 
by amended §$2(h): (i) a foreign subsidiary 
may not engage in the securities business in 
the United States except as otherwise 
permissible for a bank holding company; 
and (ii) the foreign subsidiary may only 
engage in nonbanking activities in this 
country of the type permissible pursuant to 
§4(c) (8) of the Bank Holding Company Act 
after it has obtained Federal Reserve 
approval. Id. See also, Skigen & 
Fitzsimmons, The Impact of the 
International Banking Act of 1978 on Foreign 
Banks and Their Domestic and Foreign 
Affiliates, 35 Business Lawyer 55 (1979). 

6° 12 U.S.C. §3106 (1970); See, Federal 
Reserve System, Proposed Report 
Requirement: Annual Report of Foreign 
Bank Holding Companies, Foreign Banks 
and Foreign Parent Companies, October 29, 
1979. (Hereinafter cited as “Report 
Requirements.”) 

6! Report Requirement, supra note 44, §I. 

8 Td. at §II. 

83 12 U.S.C. §3106 (1979). The regulations 
originally proposed by the Federal Reserve 
required a foreign bank which acquired an 
Edge Act corporation to file an agreement 
with the Federal Reserve that “it will comply 
with the provisions of the [Bank Holding 
Company Act] in the same manner and to the 
same extent as a foreign bank that has a 
branch or agency in the United States”. See, 
§211.4(c) of regulations proposed by the 
Federal Reserve on February 14, 1979, 
Docket No. R-0204. However, this provision 
was not included in the final regulation. 

64 See, Comments of Comptroller of the 
Currency in connection with the issuance of 
12 C.F.R. 28, 44 Fed. Reg. 65381, at 65382. 
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Agency 
Accountability: 
Judicial Remedies 
for Wrongful 
Agency Action 
Under the 

Florida APA 


By John-Edward Alley! 


As early as 1916, Elihu Root, 
former Cabinet officer to 
Presidents McKinley and 
Roosevelt, then president of the 
American Bar Association, when 
describing the growing necessity 
for delegation of power to 
administrative agencies, cautioned 
that: 


. .. the powers that are committed to these 
regulating agencies, and which they must 
have to do their work, carry with them great 
and dangerous opportunities of oppression 
and wrong. 


What of those “great and 
dangerous opportunities of 
oppressions and wrong” today? Are 
they nonexistent, or are they real? If 
such opportunities are real, how 
does the law protect against them? 
Specifically, what means are 
available to the courts to discourage 
“wrongful” agency actions, and, if 
necessary, to remedy them? 

Courts still have occasion (and,of 
course, good cause) to refer to “the 
discretion incumbent in expert 
tribunals in their particular areas of 
special competence and exper- 
tise.”? But the same appellate judge 
who yesterday spoke of an agency’s 
“special competence and expertise” 
as to a substantive area of the law 
may today find an agency to have 


engaged in gross abuse of 
discretion, or worse, in an abuse of 
fundamental procedural fairness. 
When this does occur, how are the 
courts empowered to react? How 
should they react? This article will 
suggest some answers to these 
questions and attempt to raise some 
fundamental questions regarding 
this area of inquiry. 


Authority of the Courts 


Before adoption of the 

Administrative Procedure Act, our 
Supreme Court stated: 
Th[e] new system of administrative law has 
resulted in the indiscriminate combination in 
one and the same statutory body of quasi- 
judicial with quasi-legislative and quasi- 
executive powers, with no_ effective 
independent mode of review or judicial 
control of those administrative decisions that 
in legal effect amount to a final 
determination of controverted issues of law 
and fact ordinarily considered as being 
within the sole province of courts of law to 
decide.‘ 


With the Administrative 
Procedure Act,> however, came an 
“impressive arsenal of varied and 
abundant remedies for adminis- 
trative error.’® Let us first consider 
this “impressive arsenal” more 
closely. Then, we will consider how 
the appellate courts have utilized 
the “arsenal” in specific cases. 

F.S. §120.68 contains detailed 
instructions as to what disposition a 
reviewing court should make in 
reviewing agency action. Roughly 
speaking, in cases of procedural 
error, the courts are empowered by 
F.S. §120.68, to point out the error 
and remand the case to the agency 
for further proceedings.’ This is in 
keeping with the traditional view 
that the court is without power to 
displace the role of the agency 
itself. As stated early on by the 
United States Supreme Court: 
Whenever a statute gives a discretionary 
power to any person, to be exercised by him 
upon his own opinion of certain facts, it is a 
sound rule of construction that the statute 
constitutes him the sole and exclusive judge 
of the existence of those facts . . . It is no 
answer that such a power may be abused, for 
there is no power which is not susceptible of 
abuse.* 

The Florida APA is largely 
grounded on this traditional notion, 
embodied also in the federal APA— 
that judicial review of agency 


action is limited to: (1) deciding 
relevant questions of law; (2) 
compelling agency action 
unlawfully withheld; and (3) setting 
aside agency action upon a 
determination of unlawfulness.® 
Traditionally, it was never intended 
that courts ever be empowered to 
“step into the shoes” of the agency. 
But Florida’s APA goes further than 
the federal APA and the traditional 
view it incorporates: ultimately it 
provides, in §120.68(13), that the 
reviewing court’s decision “shall 
provide whatever relief is 
appropriate irrespective of the 
original form of the petition.” It 
goes on to specify that the court 
may order agency action, or may 
itself “decide the rights, privileges, 
obligations . . . ” at issue; and that it 
may “order such ancillary relief as 
the court finds necessary to redress 
the effects of official action 
wrongfully taken or withheld.” 

This provision has _ potentially 
enormous impact; it is a powerful 
“weapon” in the “impressive 
arsenal. 

The APA also empowers courts 
to award costs and attorneys’ fees to 
the prevailing party, taxed against 
the agency.'! Since passage of the 
APA in 1974, this power has been 
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broadened. Formerly, the APA 
permitted the reviewing court to 
assess attorneys’ fees and costs 
against the agency only if the 
agency action was “done in bad 
faith or maliciously.”!2 The present 
statutory standard is more liberal, 
leaving such awards totally within 
the discretion of the court.!? The 
First District Court of Appeal has 
adopted a facially liberal standard: 
that an agency’s actions may be 
subject to an award of fees “if either 
the fairness of the proceedings or 
the correctness of the action was 
impaired by material error in 
procedure... .”!4 

Thus, judicial power to remedy 
wrongful agency action in Florida is 
ultimately bounded only by the 
court’s discretion and by what the 
court deems necessary “to redress 
the effects of agency action 
wrongfully taken .. . .” In practice, 
however, with only a few 
exceptions, the court’s “remedies” 
have been confined to the more 
traditional ones. The judicial 
response to wrongful agency action 
usually consists merely of setting 
aside wrongful agency action and 
remanding the case to the 
agency to continue proceedings. 
Occasionally it includes an 
assessment of attorneys’ fees and 
costs against the agency. Rarely 
does the court do more. 


Remand to Correct 
Procedural Error 


F.S. §120.68(6) instructs a 
reviewing court to remand a cause 
to the agency to conduct a prompt 
factfinding proceeding if there has 
been no §120.57(1) hearing and the 
validity of action depends on 
disputed facts. Section 120.68(8) 
likewise instructs the court to 
remand the case for further action 
upon a finding of a material error in 
procedure. For the most part, 
courts have been content merely to 
remand the proceedings in 
accordance with these sections and 
to do no more. Inso doing, the court 
avoids encroachment upon the 
administrative function and the 
agency is given an opportunity to 
meet objections to its order. 
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For example, in Florida Gas 
Company v. Hawkins "5 the Florida 
Supreme Court reversed an order 
of the Public Service Commission 
(“PSC”), where the PSC had denied 
the petitioner a hearing in reliance 
on its own records compiled from 
an earlier matter involving the same 
practitioner. The court stated that: 


the rudiments of fair play and due process 
require that the company must be afforded a 
fair hearing . . . There can be no compromise 
on the footing of convenience or 
expediency, or because of a natural desire to 
avoid delay, when the minimal requirement 
of a fair hearing has been neglected or 
ignored. 


The court took no action other than 
the remand, which is the traditional 
and typical judicial response. 

Consider another quite different 
example. In 1976 certain nursing 
home patients successfully 
challenged a rule of the 
Department of Health and 
Rehabilitative Services, ultimately 
obtaining an order that the rule be 
amended.'® In the resulting 
rulemaking proceeding the hearing 
officer recommended that the 
burden of proof be on the agency 
but the agency disagreed. On 
review the court found the 
agency's decision placing the 
burden of proof on petitioners (in 
effect its opponents although such 
proceedings are not technically 
“adversary” proceedings) to be 
“hardly consistent with funda- 
mental concepts of fairness,” and 
ordered the case remanded with 
instructions to adopt the hearing 
officer's recommendation as to the 
burden of proof.!7 

A year after its first decision the 
court again found itself presented 
with an appeal from the agency’s 
action by the same petitioners.'® It 
appeared that, in conducting the 
rulemaking hearing on remand, the 
hearing officer (a staff employee of 
the agency) had disallowed the 
petitioners’ request to call 
witnesses and had denied the 
request of petitioners’ counsel to 
proffer the desired testimony. The 
court noted that F.S. §120.54(3) 
requires the agency to “give 
affected persons an opportunity to 
present evidence and arguments,” 
and so reversed due to the 
procedural error. Again, however, 
it merely remanded the case to the 
agency with directions that the 
hearing be reconvened. 

At this point the pundits could 


well have claimed that “what goes 
down must come back up.” The 
agency unsuccessfully sought 
rehearing of the court’s remand 
order, arguing that the rule 
modification had become final and 
that no purpose would be served by 
reconvening the agency’s hearing. 
The petitioners, meanwhile, also 
sought rehearing, arguing that the 
errors in procedure had impaired 
the fairness of the proceedings and 
requested the court to invalidate the 
rule adopted by the agency. The 
petitioners also apparently 
expressed some uneasiness with the 
idea of a remand for further 
proceedings before an agency 
which had to be ordered to conduct 
the proceedings in the first place; 
had twice denied them procedural 
rights; had twice been their 
adversary before the court; and had 
expressly argued to the court that 
further proceedings would be 
pointless. The court noted that the 
petitioners’ expressed fears of 
“further procrastination” by the 
agency were not groundless, 
“considering the past history of the 
litigation,” and the court therefore 
added to its former decision a 
requirement that the rulemaking 
proceedings be reconvened within 
30 days. Other than this 
modification, and its admonition 
that the agency proceed “in good 
faith,” the court took no other 
action.!® 

In another case the First District 
Court of Appeal criticized an 
agency for a “questionable use of 
power” which caused the litigants 
and the public “to suffer delay and 
expense.” In Couch Construction 
Company v. Department of 
Transportation * the court stated: 


The DOT for its part plainly admits it 
routinely uses the delinquency provisions of 
Florida Statute Section 337.16 and its own 
amplifying rules for “arm twisting” . . . This 
questionable use of power, coupled with a 
power failure of DOT to follow its 
established procedures with regard to 
delinquency notices, has resulted in the 
controversy here and caused the private 
litigants, as well as the public to suffer delay 
and expenses.?! 

Again, however, the court took no 
remedial action other than the 
remand to the agency. 

Finally, a reviewing court has, on 
at least one occasion, felt compelled 
to state that conduct by an agency 
“casts doubt on its capacity to 
operate fairly in its statutory role.” 
Yet the court took no action as a 
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result of that conduct other than to 
express its “assurance that 
appropriate sanctions” would be 
imposed for future actions “tending 
to destroy [the agency’s] 
impartiality in decision making.”22 
In sum, then, it appears that 
courts have frequently been more 
willing to publish language critical 
of agency action than to impose 
substantive penalties, and have 
frequently remanded proceedings 
to agencies even where those 
proceedings have already been 
“tainted” by agency error. Such is 
consistent with traditional 
limitation court’s powers in 
reviewing administrative action. 


Reversal on the Merits 
Due to Procedural Error 

The courts at other times have, 
however, appeared willing to 
reverse and set aside an agency’s 
decision due to material procedural 
error and to order the agency to 
take specific final action which the 
court deemed to be required. Three 
recent examples of this 
“nontraditional” approach have 
been found. 

In 1975 the Division of Securities 
notified an applicant for a securities 
dealer’s license of its intention to 


refuse the license on the grounds the 
applicant had falsified or concealed 
material facts on his application. 
Subsequently a hearing officer 
found that the applicant had not 
falsified or concealed any material 


information, and recommended 
that the license be granted. It took 
nearly a year for the Division to 
issue its order, and when the order 
was issued, it denied the license. On 
appeal the Third District Court of 
Appeal reversed the Division's 
order, on the ground that the 
Division had reversed its hearing 
officer’s findings of fact without 
benefit of a transcript, in violation 
of §120.57(1)(b)9. Without 
appearing to make its own 
determination as to the facts, the 
court simply ordered that the order 
of the hearing examiner (that the 
license be granted) be approved. It 
did not remand the case to the 
agency with directions to consider 
the transcript. 

A similar result occurred in 
Dossick v. Florida State Board of 
Osteopathic Medical Examiners.*4 
That case arose when an 
administrative complaint was filed 
against Dossick (a doctor of 
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osteopathy) alleging that Dossick 
had given patients prescription 
drugs without inquiring into the 
need for such drugs and without 
inquiring into the patients’ past 
medical history. Pursuant to several 
evidentiary hearings held before a 
hearing officer, the hearing officer 
recommended that the doctor’s 
license be suspended for six 
months. However the Osteopathic 
Board of Medical Examiners 
revoked the doctor’s license 
permanently. 


On petition for writ of certiorari 
the court found that an incomplete 
record had been before the board 
when it increased the recom- 
mended penalty (again in 
contravention of §120.57(a)(b)9) 
and ordered the cause remanded 
with directions to accept the 
recommendation of the hearing 
officer — i.e., to suspend the 
doctor’s license temporarily rather 
than revoke it permanently. Here, 
then, the effect of the court’s action 
was virtually to license a doctor 
whose practices had been drawn 
into question although the court 
did not purport to review or 
substitute its judgment on the 
underlying substantive question: 
i.e. whether the public interest 
required permanent revocation of 
the license. 


In City of Panama City v. Florida 
Public Employees Relations 
Commission * the court was called 
upon to address an agency’s failure 
to render a final order within 90 
days of hearing as required by F.S. 
§120.59. The court stated that 
“Neither PERA [F.S. Chapter 447] 
nor the APA were intended by the 
legislature to be used as tools of 
frustration.” The court stated 
further that the agency had 
“flagrantly disregarded” the rights 
of the petitioner and its employees 
to have their status timely 
determinated. Therefore, the 
agency’s order was reversed with 
directions to approve, rather than 
disapprove, an application for 
approval of an ordinance filed by 
the city.2® The unique factor in this 
case was that, prior to reaching this 
procedural error, the court 
expressed “substantial agreement” 
with the agency on the merits of its 
order. Nevertheless, due to the 
“flagrant” nature of the procedural 
violation by the agency the court 
reversed the agency’s order and 


directed the agency to approve the 
city’s application. 

Thus, as evidenced by these three 
cases, procedural error may result 
in reversal by the court and the 
entry of a final order deemed to be 
required by the court. The courts 
have not discussed the source of 
their power to direct agency action 
upon the merits, but it would 
appear to stem from F-.S. 
§120.68(13) giving the courts the 
power to grant “whatever relief is 
appropriate ....” 


Consideration of the Merits by 
the Reviewing Court Itself 


F.S. §120.68(13)(a)l1 gives the 
reviewing court discretion to 
decide itself “the rights, privileges, 
obligations, requirements, or 
procedures at issue between the 
parties.” Nevertheless, the courts 
appear reluctant to reach the merits 
themselves simply because an 
agency’s procedural error may have 
“tainted” the proceedings below. 
As we have shown, the courts 
appear willing to reverse agency 
action solely on the basis of a 
procedural “wrong,” and to issue an 
order compelling agency issuance 
of a specific final order without 
apparent consideration of the 
merits. Yet, an extensive review of 
recent appellate decisions on 
review of final administrative 
action®’ over a period of nearly two 
years uncovered no examples of a 
court choosing to review the record 
and make a de novo decision on the 
merits as a “remedy” for procedural 
error by the agency. This reluctance 
is presumably attributable to 
traditional limitations on the review 
power of courts, to the specific 
prohibition of F.S. §120.68(12) that 
“the court shall not substitute its 
judgment for that of the agency on 
an issue of discretion,” and to a 
deeply rooted respect for the 
administrative process. Yet, the 
courts are clearly empowered by 
F.S. §120.68(13) to decide the 
rights at issue between the parties, 
and to provide “whatever relief is 
appropriate.” F.S. §120.68(13) 
represents, in this respect, a 
virtually untapped source of 
judicial remedial power. 

It is submitted that courts have 
reason to differentiate, in deciding 
the appropriateness of such “non- 
traditional” relief, between cases in 
which the agency has acted in a 
purely “judicial capacity and those 
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in which it has also participated as 
investigator and/or advocate. This 
should be especially true if the 
agency is not structurally designed 
to separate investigative functions 
from adjudicatory ones. It is one 
thing to rule that combination of the 
investigative and adjudicatory 
functions in a single agency is not 
per se unconstitutional.” It is quite 
another to insist that deference be 
given the investigator-turned- 
adjudicator even after the 
proceedings have been “tainted” by 
prejudicial procedural error. 


Awards of Attorneys’ Fees 


Despite the specific statutory 
approval for an award of attorneys’ 
fees to a prevailing party, subject 
only to the discretion of the court. 
the courts have been extremely 
reluctant to impose attorneys’ fees 
awards against agencies. Notably, 
the court in Panama City, supra, 
found the agency’s “flagrant 
disregard” to justify an award of 
fees against the agency, but 
exercised its discretion to withhold 
such an award.” 

In the Couch Construction 
Company cases, supra, it will be 
recalled that the court used harsh 
language — (“questionable use of 
power,” etc.) in discussing agency 
conduct, but made no award of 
fees. Two months later, however, 
when the same agency was before 
the court in another case, the court’s 
opinion made reference to the two 
prior cases in which the same 
agency had failed to comply with 
the APA, and appeared to apply a 
“three strikes and you're out” test 
and the court assessed attorneys’ 
fees against the agency, but only the 
paltry sum of $1,500.%° 

The agency action which 
provoked an award of attorneys’ 
fees here was the agency’s refusal to 
grant a hearing. A similar result 
occurred in Graham Contracting v. 
Department of General Services." 
But a multitude of other agency 
decisions have been reversed by the 
courts recently due to the agency’s 
failure to grant a hearing, without 
an award of fees against the 
agency.*? An award of attorneys’ 


448 


fees against an agency for such 
failure is clearly the exception 
rather than the rule. 

Only one other reported case has 
been found in which attorneys’ fees 
were assessed against an agency, 
for any reason. The case was Oliff 
v. Board of Nursing * in which a 
$500 attorneys’ fee award was 
assessed against the State Board of 
Nursing. In Oliff there was no 
suggestion of “flagrant” or abusive 
conduct by the board. There was no 
finding of prejudicial behavior. In 
fact, the court reversed the board’s 
order denying the _petitioner’s 
application for a nursing license 
only because the agency had failed 
to describe “with particularity” in 
its order that the hearing officer's 
findings of fact were not based 
upon competent substantial 
evidence. Yet, an award of 
attorneys’ fees was made against 
the agency. 

In contrast, for example, the 
courts have at least three times 
reversed orders of one agency due 
to a refusal to issue properly 
requested subpoenas without ever 
discussing the possibility of 
awarding attorneys’ fees.*5 
Presumably, reluctance to tax 
attorneys’ fees against an agency is 
due to the knowledge that they will 
ultimately be “paid” by the 
taxpayer. But such fees, if awarded, 
will be paid out of the particular 
agency’s budget, and will therefore 
likely serve the desired purpose of 
discouraging wrongful agency 
conduct.*6 

Judicial deference to adminis- 
trative agencies is an element 
essential to the proper functioning 
of administrative law. There is 
rightfully “a presumption of 
honesty and integrity” in those 
serving as quasijudicial adminis- 
trative officers.*”7 Further, there is 
indeed often a special competence 
in administrative agencies with 
regard to substantive areas of law 
within their expertise. No doubt, 
harsher judicial “remedies” for 
administrative error as to 
substantive legal matters would to 
some extent “chill” the proper 
exercise of discretion in 
interpreting and applying the law. 

Neither of these factors holds 
true, however, with regard to 
procedural error. The courts, rather 
than administrators, have the 
greater ‘‘expertise’’ in the 
requirements of fundamental 


fairness and due process: there is no 
“special competence” in agencies 
here. And what would be the effect 
of harsher judicial sanctions where 
agencies abuse procedures? It is 
submitted that greater use of such 
sanctions would not “chill” agencies 
in their proper functions, but would 
ensure that such agencies maintain 
maximum awareness of the rights 
of the public they serve. Thus, this 
writer would respectfully submit 
that the courts consider making 
more frequent use of the more 
effective elements of their 
“impressive arsenal of remedies,” 
with particular consideration of 
their discretionary power to award 
attorneys’ fees in meaningful 
amounts against agencies. 


Is a Rationale Developing 
Under §120.68(13)? 


It is submitted that the time is ripe 
for increased judicial explanation 
for the use, or the exercise of 
discretion not to use, the remedial 
powers granted by F.S. 
§120.68(13). 

Several factors common to the 
three “nontraditional” cases 
discussed above, in which the court 
did more than merely remand a 
case to the agency with directions to 
correct procedural error, may 
suggest a possible common 
rationale indicative of a “trend” 
which may become more evident in 
the future. 

This possible explanation derives 
from the fact that each of the cases 
— Financial Marketing Group, 
Dossick, and Panama City* — 
were in the nature of nonadversary 
licensing proceedings, and there 
existed an application or 
determination “clothed with 
propriety” which could and should 
be given effect. F.S. §120.60 
mandates timely agency consider- 
ation of an application for a license, 
and provides as a remedy that 
failure by the agency to act in 
a timely fashion shall result 
in the application being deemed 
approved. Is it safe to suggest that 
the courts will be more willing to 
grant such substantive relief in cases 
of a “nonadversarial” nature or in 
any case of a “licensing” nature? 
Such a rationale might well be 
justifiable. On the other hand, if this 
were indeed the court’s rationale, 
care must obviously be exercised to 
balance the rights of all involved, 
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including the nonrepresented 
parties to such proceedings. Would 
it be a just result to cause a license to 
be issued to a doctor whose 
practices had been drawn into 
question, or to a food processing 
company whose processes were 
suspect, solely on the basis that 
agency decisions in those cases 
were of a nonadversarial nature? 

There was another common 
factor in Financial Marketing, 
Dossick and Panama City: There 
did exist some application or 
determination “clothed with 
propriety” which could take effect 
upon the voiding of agency action. 
That is, in Financial Marketing and 
Dossick a hearing officer had 
conducted a complete review of the 
facts and had issued a recom- 
mended order which had been 
rejected by the agency. The court 
clearly has the power under §120.68 
to “set aside” agency action 
wrongfully taken. Upon setting 
aside agency action in Financial 
Marketing and Dossick, existing 
recommended orders by the 
hearing officers were given effect. 
In Panama City the city’s 
ordinance, qua legislative action of 
a legally constituted public body, 
had a similar “cloak of legality.” 
There, agency error was extreme 
and abusive delay, and the agency 
had after the extreme delay 
reviewed the ordinance and found 
it deficient; any type of remand to 
the agency would have occasioned 
only further delay. To set aside and 
redress the flagrant disregard of 
statutory rights evidenced in the 
agency’s wrongfully withheld 
action, it was necessary and 
appropriate to set aside the action 
and grant approval to the 
ordinance. 

This explanation could be 
viewed as being grounded in the 
traditional view of the court’s role. 
That is, it merely sets aside 
wrongful agency action. By “setting 
aside” improperly taken agency 
action, however, the courts did in 
fact direct the outcome of the 
cases so as to the substantive 
questions involved. The courts’ 
actions, therefore, would appear to 
be clearly and appropriately 
grounded on F.S. §120.68(13). 


Conclusion 


John Irving (then general counsel 
of the National Labor Relations 
“some 


Board)** recently offered 
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advice for administrative agencies 
generally.” Irving pointed out, in a 
related context, that administrative 
zeal sometimes “turns things 
backwards.” Specifically, he said 
that an agency’s zeal sometimes: 


. . casts the quasi-judicial administrative 
body more in the role of advocate for various 
points of view than in the role of balancers as 
I believe Congress intended .. . . To the 
extent that courts are forced to become the 
balance strikers, someone may ask in the 
future whether there is any need at all for 
administrative agencies.‘ 


While we are not yet ready to ask 
that question, we do suggest a 
continued examination and 
increased application and 
articulation by Florida courts of 
their “impressive arsenal of 
remedies” under the APA, where 
consistent with developed and 
developing principles for their use. 


Postscript 


After submission of this article to 
the Journal, a written decision 
regarding the award of attorneys’ 
fees against an agency was filed by 
the First District Court of Appeal in 
Baxter v. Florida Career Service 
Commission, referred to in 
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footnote 33 below. In Baxter, an 
individual had been wrongfully 
denied a hearing as to his demotion 
by a state agency. The court noted 
that assessment of attorneys’ fees 
and costs against an agency are in 
the nature of a “sanction,” and 
observed that “the term ‘sanction’ 
includes, by definition, measures 
which encourage compliance and 
lawful action in the future as well as 
measures which repair by 
restitution the result of unlawful 
past action. So it is that the award of 
fees and costs in this case is not to 
punish . . . but to encourage greater 
care in the observance of the 
requirements of statutes and rules, 
and the rights of individuals with 
whom they deal.” Baxter v. Florida 
Career Service Commission, Case 
No. 00-34, So.2d (1st 
D.C.A. April 17, 1980). Oo 
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preparation of this article. Prior to joining the 
author’s firm. Carvin was the Director of 
Employee Relations at a South Florida 
manufacturing concern. 

2 AMERICAN Bar ASSOCIATION REPORTS, 
1916, pages 368, 369, quoted in Sears, Cases 
ON ADMINISTRATIVE Law, 210 (1938). 

3 Brevard County v. PERC, 376 So.2d 16 
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4 State ex rel. Williams v. Whitman, 156 
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5 Fia. Stat. Ch. 120 (1979). 

® State ex rel. Department of General 
Services v. Willis, 344 So.2d 580, 590 (Fla. Ist 
D.C.A. 1977). 

7 Stat. §§120.68(6)-(12). 
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Regulation, Division of Beverage, 316 So.2d 
637 (Fla. Ist 1I.C.A. 1975). 

Fira. Stat. §120.57(1)(b)(9) (1979). 

'4 Jess Parrish Memorial Hospital v. PERC, 
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HRS, 362 So.2d 21, 23 (Fla. 1st D.C.A. 1978). 

" Balino v. Department of HRS, 348 So.2d 
349 (Fla. Ist ID.C.A. 1977). 

18 Balino v. Department of HRS, 362 So.2d 
21 (Fla. lst D.C.A. 1978). 
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notes that FLa. Apmin. Cope Rule 10C-7.32 
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29, 1977, its status as of the court’s decision on 
petitions for rehearing in Balino. 

20 361 So.2d 184 (Fla. Ist D.C.A. 1978). 

21 Id. at 188. See also Couch Construction 
Company v. DOT, 361 So.2d 172 (Fla. Ist 
D.C.A 1978). 

22 Okaloosa-Walton Junior College Board 
of Trustees v. Florida Public Employees 
Relations Commission, 372 So.2d 1378, 1390 


(Fla. lst D.C.A. 1979). 

23 Financial Marketing Group, Inc. v. State 
Department of Banking and Finance, 
Division of Securities, 352 So.2d 524 (Fla. 3rd 
D.C.A. 1977). 

24 359 So.2d 12 (Fla. 3rd D.C.A 1978). 

25 364 So.2d 109 (Fla. lst D.C.A. 1978). 

26 The city had enacted an ordinance 
governing collective bargaining matters for 
its employees, which ordinance was 
required to be approved by the Public 
Employees Relations Commission prior to 
becoming effective: Fia. Stat. §447.603. 
The court found that the city began seeking 
approval of its ordinance in 1974, but that 
PERC did not enter a written order (denying 
approval of the ordinance) until June 6, 1977. 

27 Volumes of West's Southern Reporters, 
2d Series, Florida Edition, beginning with 
Volume 364, and all judicial decisions 
reported in Florida Administrative Law 
Reports from January 1, 1979 through March 
12, 1980, were considered. Nearly 200 
appellate court decisions involving petitions 
for review of final administrative action 
pursuant to §120.68 were considered. 
Approximately 39 percent of these appeals 
resulted in complete affirmances of agency 
action. Approximately 43 percent of appeals 
resulted in complete or partial reversal due 
to substantive legal error. Approximately 18 
percent of the appeals resulted in complete 
or partial reversal of agency action due to 
“procedural” error. For purposes of the 
examination, “procedural error” was 
defined as: (1) failure to comply with any 
provision of the Administrative Procedure 
Act; or (2) a violation of procedural due 
process, procedural “fundamental fairness,” 
etc. 

28 Withrow v. Larkin, 421 U.S. 47, 48 (1975). 
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29 364 So.2d at 114. Compare Pinellas 
County v. PERC, 379 So.2d 985 (Fla. 2nd 
D.C.A. 1980), in which the court found 
“flagrant disregard” by the same agency ina 
“strikingly similar” factual situation and 
directed approval of an amended ordinance 
upon submission, yet made no mention of 
the possibility of awarding attorneys fees. 

3° Capaletti Brothers, Inc. v. State 

Department of Transportation, 362 So.2d 
346 (Fla. lst D.C.A. 1978). 

3! 363 So.2d 810 (Fla. lst D.C.A. 1978). 

32 See, for example, Florida Gas Company 
v. Hawkins, 372 So.2d 118 (Fla. 1979); Revell 
v. Division of Employment Security, 371 
So.2d 227 (Fla. lst D.C.A. 1979); Stonewall 
Insurance Company v. Stonewall Cas. Co., 
376 So.2d 882 (Fla. lst D.C.A. 1979); Palm 
City Chrysler Plymouth, Inc. v. Department 
of Commerce, 1 FALR 460 (Fla. 2nd D.C.A. 
October 24, 1979); Vey v. Mental Health 
Board, 376 So.2d 1210 (Fla. Ist D.C.A. 1979); 
Solar Energy Control, Inc. v. HRS, 377 So.2d 
746 (Fla. lst D.C.A. 1979); McDaniel v. 
Career Service Commission, 2 FALR 102-J 
(Fla. lst D.C.A. February 6, 1980). 

33 In Baxter v. Career Service Commission, 
Case No. 00-34, Ist D.C.A. 1980, unreported, 
an award of attorneys’ fees was entered 
against an agency which had denied a party a 
hearing. Obviously there may be other 
unreported decisions. 

4 374 So.2d 1054 (Fla. Ist D.C.A. 1979). 

38 Drogaris v. Martine’s, Inc., 118 So.2d 95 
(Fla. Ist D.C.A. 1960) (involving a 
predecessor to the present Unemployment 
Appeals Commission); Spiegel v. Lavis 
Plumbing Services, 373 So.2d 72 (Fla. 3rd 
D.C.A. 1979); Williams v. Florida 
Department of Commerce, 374 So.2d 1158 
(Fla. 3rd D.C.A. 1979). 

36 We leave for another day any discussion 
of the possibility that sanctions could be 
imposed against individual members of 
administrative agencies. It does appear 
possible, however, that agency members 
could be individually liable to parties for 
such conduct as the denial of a hearing, if the 
conduct violated the party’s right of due 
process, in a suit for compensatory and even 
punitive damages under 42 U.S.C. §1983; 
compare Silver v. Cormier, 529 F.2d 161 
(10th Cir. 1976). 

© Withrow v. Larkin, 421 U.S. at 47, 48 
(1975). 

’ Panama City was analogous to a licensing 
case since the city’s ordinance at issue therein 
created a local commission to handle local 
collective bargaining matters; but the 
ordinance creating the commission was not 
effective without approval of the state 
agency. Thus, the city was in the posture of 
an applicant for a “license” to create and 
operate subject to a local agency and local 
law. 

The NLRB has itself been widely 
criticized in published court opinions for 
“flagrant disregard” of the courts. See, for 
example, Mary Thompson Hospital v. 
NLRB, —— F.2d —_, 103 LRRM 2739 (7th 
Cir. 1980). 

40 Address by NLRB General Counsel John 
Irving before the Annual Institute on Labor 
Law of the Southwestern Legal Foundation, 
reprinted in BNA Daily Labor Reporter No. 
202 at page F-2, October 17, 1979. See also, 
Irving’s address on “Limits of Judicial 
Deference to NLRB Expertise” delivered 
March 8, 1980 at Marco Island, Florida, and 
reprinted in BNA Daily Labor Reporter No. 
48 at page D-1, March 10, 1980. 
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LAW OFFICE ECONOMICS 


A Timetable for an 
Office Relocation 


By Mary Ann Altman 


Most of the pressures before, and 
regrets following, any law office 
relocation are caused by the failure 
to plan within a proper timetable. A 
relocation timetable should provide 
a law firm with sufficient time for 
careful analysis of systems, growth 
patterns and future equipment 
decisions to allow thoughtful 
planning and attention to details. 
Without these elements furniture 
may not be in place on the day of 
the move, accounting facilities may 
not be provided with the necessary 
wiring or ventilation for 
computerized equipment or the 
telephone equipment may not fit in 
the room provided for it. Most 
serious of all, growth requirements 
may not have received proper 
consideration, and this inadequate 
planning may cause continuing 
construction or additional 
renovations after the initial move to 
new space. 

A suggested timetable for the 
major decisions which should be 
made by a medium-sized law firm 
moving to existing office space in 
another building follows. The 
checklist may vary for those firms 
trying to renovate space which they 
occupy or for those preparing to 
build their own building. Larger 
firms will find that more time will 
have to be allocated between the 
first and second steps, and smaller 
firms may be able to speed up the 
entire process. If at all possible, 
however, one full year should be 
allowed for the planning process, 
even in the four or five lawyer firm. 


Step One — 12 Months Prior 
to Moving Date 

1. The firm must first 
determine how much space it will 
require during the initial occupancy 
term and during any future option 
terms. To do this, past growth and 
current growth trends must be 
evaluated and intelligent 
projections must be made. Only 
with the most accurate growth 
projections can a firm be 
reasonably assured that it will not 
be faced with additional 
construction, or that it will not be 
out of expansion space immedi- 
ately after it moves in. 

2. In addition to projecting 
existing kinds of personnel growth, 
possible future use of word 
processing/computer equipment, 
file expansion, library growth, 
expansion in new kinds of support 
personnel (paralegals, office 
managers, etc.) must be considered 
and included in the final growth 
projections. 

3. Using the growth projection, 
the firm should attempt to locate 
adequate space in a desirable office 
building at an affordable rental 
rate. An initial general commitment 
should be secured. The firm should 
receive a thorough explanation of 
the way in which the proposed 
landlord computes the amount of 
“usable” space he is offering to the 
law firm. 

4. The firm should consider 
employing a space expert or 
consultant to assist in planning, 
unless one of the lawyers is 
experienced in this specialized area 
and has the time to spare from 
his/her practice over the next 12 
months. 

5. The costs of renovation 
should then be estimated. These 
costs may range from that required 
for a new coat of paint and new 
carpet, to complete gutting of the 
space and construction of new 
partitions, ceilings, and the 
redecoration of the offices. Costs 
for office renovations may range 
from $20 to $55 per square foot, 
mainly depending on the amount of 
heating, ventilating, and air 
conditioning work required. 

6. Negotiations with the 


landlord must include how much of 
the costs of construction will be 
borne by him. Actually, the tenant 
will be paying for all renovation 
costs over the term of the lease, but 
having the landlord pick up the 
payments initially and amortize 
them in the rental figure will ease 
the initial financial burden on the 
firm. 

7. Acomplete accurate copy of 
all permanent partitions, pipes, 
water sources, columns and the like 
must be secured. If the landlord 
cannot furnish such a drawing, hire 
an engineer or an architect to 
prepare one. 

A maximum, reasonable 
budget for the moving project must 
be adopted, and available financing 
methods investigated. 


Step Two — 11 Months Prior to 
Moving Date 


1. If it is anticipated that the 
planned expansion space will need 
to be occupied by subtenants, begin 
a search for subtenants. 

2. Analyze individual office 
size requirements, clerical space 
needs, and special room 
requirements, i.e., lunch rooms, file 
storage areas, conference rooms, 
etc. 

3. Determine the style which 
the offices should project to 
visitors, i.e., “first class,” or a 
reasonably attractive functional 
office scheme. 

4. Review all current office 
systems for handling: (a) files, (b) 
word processing and office typing, 
(c) accounting, (d) timekeeping 
and billing, and (e) telephone, to 
determine whether future changes 
in these areas will be required and 
should be considered in the 
planning of the space. It is 
important that space not be 
planned to house old closed files 
and that other office systems be 
reviewed and updated so that the 
layout which is designated meets 
work flow requirements of the 
practice. 

5. Finalize a program for 
development, including all features 
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the firm would like to have in the 
final layout, realizing that some of 
these features may have to be 
changed or cut because of budget 
or space limitations. 


Step Three — 9 Months Prior 
to Move 


1. Begin to develop, or have an 
outside specialist develop, 
schematic layout drawings for the 
space. These layouts should take 
into consideration all major 
portions of the program developed 
in steps one and two. 

2. By this time arrangements 
with the landlord should be 
finalized and final lease agreements 
signed, including all tenant 
specifications and allocations of 
construction costs between the 
tenant and the landlord. 

3. Review in more detail the 
projected costs for the total 
renovation package and begin to 
cut out items as needed to meet the 
budget. 

4. Between step three and four, 
refinements in the schematic 
layouts will take place. 


Rare coins 


in the estate 
you're 
handling? 


Having difficulty obtaining 

an accurate appraisal of the 
rare coins in an estate or trust 
you're handling? We can help 
with expert appraisals and 
specialized counseling on 
how to realize optimum 
returns on the collection 

you are dispersing. 

Members: American Numismatic 
Association 


Call us collect 


The Source for superb quality. 


Step Four — 6 Months Prior 
to Move 


1. Agree on final layouts for 


space and plans for: (a) heating, 
ventilating, and air conditioning, 


(b) electrical outlets, (c) telephone 


outlets, (d) furniture locations, (e) 
ceiling lighting locations, and (f) 
specific details in such areas as 
library, kitchen facilities, etc. 

2. Begin sending initial 
furniture orders to vendors to 
assure delivery in time for the 
move. Arrange for storage locally 
for any furniture received prior to 
the moving date. (Note: some 
vendors require even more advance 
notice.) 

3. Notify the phone company 
of the planned move and get cost 
estimates for movement of 
telephone equipment and 
instruments. 


4. If necessary, have engineering 
drawings done, architectural 
construction drawings prepared, 
and construction specifications 
developed by an architect. In some 
cases a trusted contractor can do 
these himself, but it is wise to 
provide a system of checks and 
balances through the use of an 
independent architect. 

5. Send final sets of plans to 
contractors for construction bids or 
estimates. 


Step Five — 5 Months Prior 
to Move 


l. Receive bids and negotiate 
with contractor. 

2. Review the budget again. 

3. Finalize carpet orders and be 
sure that orders for special building 
materials or finishes, which may 
take a long time, are sent. 

4. Order window coverings or 
drapes. 

5. Be sure that all furniture 
orders have been placed and 
acknowledged with expected 
delivery dates. 


Step Six — 3 Months Prior 
to Move 


l. Begin to clean out office 
items which should not be moved. 

2. Select, hire and schedule 
moving company; get estimate of 
cost for moving. 

3. Check and revise budget 
again. 

4. Arrange for disposal of 
furniture and equipment not being 
moved. Some can be sold or traded 


in, some may be given to charities 
and some will have to be junked. 

5. Begin preparation of change 
of address announcements. 


Step Seven — 1 Month Prior 
to Move 


1. Plan for moving “teams” of 
employees. This will limit the 
number of persons on the floor at 
the time of the move. Nonteam 
members should arrive only after 
the movers have left. 

2. Recheck with moving 
company on packing requirements, 
times for moving, crews to be 
assigned, methods for marking 
furniture to be relocated, etc. 

3. Schedule building elevators 
to assure speedy service during the 
move. Also, be sure all items to be 
moved in will fit in or on the freight 
elevators. 

4. Recheck with phone 
company on moving commitment 
to assure prompt moving of phone 
equipment and noninterruption of 
service. See whether concurrent 
service in your new and old 
locations can be set up on moving 
day. 

5. Engage cleaning crew to 
remove packing and clean up 
damage after the move, if needed. 

6. Engage security guards to 
watch furniture and equipment 
while it is sitting outside the new 
building waiting to be moved in, if 
necessary. 

7. Arrange for excess moving 
insurance, if needed. 

8. Order change of address 
notices from a printer. 


Step Eight — 1 Week Prior 
to Moving Day 


1. Mail change of address 
notices to insurance’ companies, 
banks, regular vendors of supplies, 
books and magazines; send out 
client announcements. 

2. Review all plans with moving 
teams and moving company 
representatives. 

If these general guideline dates 
and steps are followed, a law firm’s 
moving day should be relatively 
routine. Friday evening is a favorite 
time to begin a move, since it gives a 
firm two days for moving and 
clean-up, enabling a firm to open 
for business on Monday morning 
with the least interruption of 
services. 


Good luck. oO 
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WORKERS COMPENSATION 


Workers’ 
Compensation 
Adrift: 

identity and 
Characteristics 


By Stephen Marc Slepin 


WC as Administrative. . . Sort of 


In the April Florida Bar Journal 
(Vol. 54, No. 4, p. 310), this editor 
suggested, again, the transforma- 
tion of Florida’s workers’ 
compensation system into a yet- 
undefined administrative law 
model. 

But the decision of the First 
District Court of Appeal in Hall v. 
Division of Workers’ Compensation 
(Case No. TT-262), rendered 
March 20, 1980, puts the prior 
portents in doubt and has driven 
haruspices back to the research of 
their judicial entrails. 

Mr. Hall, pursuant to FS. 
$120.68, appealed the Division’s 
agency action: two rules 
foundationing an “order” [in the 
form of a notice sent out to 
thousands of claimants] informing 
Hall of the delinquency of his claim 
under the new law and retroactive 
rule, and that absent amendment of 
the claim within 10 days, the 
Division would move it dismissed. 

The District Court of Appeal, 
however, significantly failed or 
omitted to mention—and a most 
critical omission it was—that the 
administrative agency thereby (by 
cover letter) refused to process the 
claim of Hall, gave no indication 
that the claim was filed within the 
meaning of the law, and enclosed a 
copy of the administrative rule 


which precluded filing of the claim 
(and upon which the agency took its 
stand, explicitly). 

The why or wherefore of the 
DCA’s failure to acknowledge this 
brute fact is inexplicable, but 
portended the court’s decision. 

The court found that FS. 
§$440.19(1) vests the deputy 
commissioner with power and 
authority to hear and determine 
claims questions. Thus, the agency’s 
“order” is “not final action” — 
merely informational action—and 
Hall’s appeal was premature and 
was thereupon dismissed. 

There would appear to be 
something amiss here. 

First, §440.19(1) does indeed vest 
the deputy with power and 
authority “subject to the provisions 
of 440.19,” which is a_ fairly 
important qualification nowhere 
dealt with by the court, but which 
predicated the Division’s agency 
action from which appeal was 
taken. 

Second, we know that the deputy 
commissioner, like the judge of 
industrial claims before him or her, 
has jurisdiction of claims. . . after 
they are filed with the agency [Rule 
4, WCRP; F.S. §440.19(1)] but this is 
hardly dispositive of the real issues 
before the DCA in Hall and 
companion cases. Why? 


Because the deputies’ jurisdiction 
is precisely and statutorily “subject 
to” the Division’s receipt of a [filed] 
claim [F.S. §440.19(1)] and is then 
subject to Rule 7, WCRP 
(application for hearing); and 
because, further, even as the deputy 
has jurisdiction once a claim is 
actually “filed” and after an 
application for hearing is filed, so 
does the Division as an 
administrative agency. 

This had seemed unblinkable, 
albeit troublesome, until now: see, 
Slepin “Identity Crisis,” 53 Florida 
Bar Journal p. 413 (June 1979). 

The Division is an administrative 
agency subject to the Administra- 
tive Procedure Act [F.S. §§20.04, 
120.52] whose orders are subject to 
appellate remedy [F.S. §120.68] 
and whose “order” in Hall 
effectively denied Hall’s claim 
residence in the bosom of the 


agency as a “filed” claim— 
unreachable as a matter of law by 
the deputy until there is a filed 
claim-as-such and then an 
appropriate application for hearing 
upon it. None of which is dealt with 
by the First District Court of 
Appeal. 

Is the First District Court of 
Appeal now implying in some 
fashion that a deputy with 
circumscribed statutory jurisdic- 
tion may sua sponte adjudicate 
pieces of paper not filed or in 
respect of which no hearing has 
been properly sought? May the 
deputy, exempt from F.S. Chapter 
120, reach beyond Chapter 440 and 
force “filing” by the administrative 
agency or disregard agency action 
or assume jurisdiction of a Chapter 
120 agency action-inaction? No 
answers are given by the court. 

Yet, in Reeder v. Division of 
Workers’ Compensation (Case No. 
SS-215), rendered March 20, 1980, 
and relying upon the decision in 
Hall, the First District did dismiss 
the appeal and refuse to award 
attorneys’ fees for arbitrary action. 
The agency argued that Reeder’s 
appeal was under Chapter 440, 
not Chapter 120. 

Production of litigation, rather 
than its resolution, would appear to 
be augured by this appellate 
disposition. 


Lawyers and Buggy-Whip Makers 


The old, self-congratulatory 
notion that private practitioners of 
law represented the bulwark of our 
freedoms, resistant to the 
encroachments of government and 
free from the service of any master 
but the client, may largely now be 
in question—but has_ without 
question been rejected by the 
Florida Legislature. 

In East Coast Tire Company v. 
Denmark (Case No. PP-482), 


Stephen Marc Slepin is a partner in the 
firm of Slepin & Slepin (Tallahassee and 
Miami) and serves as editor of this 
column. He has been chairman of the 
I.R.C., director of Labor and Employment 
Opportunities, and chairman of the 
Workers’ Compensation Section of The 
Florida Bar. He writes this column on 
behalf of that section, T. Terrell Sessums, 
chairman. 
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rendered March 25, 1980, the First 
District Court of Appeal construed 
F.S. §440.34 (1979) upon the 
employer/carrier’s appeal from a 
deputy’s order “requiring” the 
carrier to “retain and pay 
periodically” to claimant’s counsel a 
percentage of “all monies paid to 
the claimant.” 

F.S. $440.34 (1979) was in part 
borne of a cut-and-paste 
disposition, and reflects several 
problems with which the district 
court had to cope. 

Section 440.34(1) prohibits a 
lawyer from receiving fees or 
gratuities or other considerations 
from a client “in connection with 
any proceedings arising” under 
Chapter 440 “unless approved as 
reasonable by the deputy 
commissioner, commission [which 
was abolished simultaneously with 
the enactment of this legislation] or 
court having jurisdiction over such 
proceedings....” The subsection then 
proceeds to declare that any fee 
approved by the deputy shall 
satisfy certain statutory criteria 
therein enumerated, but $440.34(2) 
makes the claimant “responsible for 
the payment of his own attorneys’ 
fees” except for certain enumerated 
circumstances. 

The district court observed that 
the claimant is responsible for 
paying his attorney and that the 
deputy must approve fees, under 
extant law, which makes the receipt 
of such fees without such approval 
a misdemeanor [F.S. §440.34(4)] 
BUT that herein the deputy did 
not—or the record fails to reflect 
that the deputy did—consider the 
“pertinent factors” prerequisite to 
the approval of such a fee under 
§440.34(1). 

The district court acknowledged 
four arguments advanced by the 
appellants-employer/carrier: 

l. The deputy’s order was 
premature and void because it 
approved a fee agreement “in 
advance of the prosecution of the 
claim and the obtention of 
benefits”; 

2. The contract was not 
approvable because the fee was 
excessive and illegal; 
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3. The contract violated public 
policy by failing to make a 
distinction between benefits in 
controversy and those not; 

4. The statute does not allow the 
deputy to impose upon the carrier 
administrative duties of remittance 
of fees to the attorney. 


The district court selected 
arguments 1, 2 and 4 upon which to 
reverse the deputy’s approval of the 
client-attorney contract, finding 
that the argument based upon 
public policy was not necessary to 
the court’s disposition. The court 
remanded for further proceedings 
consistent with its opinion. 

The court treated the statutory 
mutations over the years, and 
concluded that an attorney and his 
claimant-client “are now clearly 
free to enter into a fee agreement at 
any time” upon approval “of the 
agreement upon payment.” There 
is no restriction of fees or contract 
which would limit them to the 
“successful prosecution of the 
claim.” Therefore, the claimant 
need not “prevail” and the approval 
of a fee payable by a claimant to his 
attorney is not dependent upon “the 
successful prosecution of the 
claim.” 

Yet, the court in East Coast Tire 
Company found that no evidence 
was presented on the pertinent 
factors enumerated by FS. 
§440.34(1) and the deputy made no 
findings respecting them. The court 
thereby found that the criteria 
enumerated by §440.34(1) applied 
to “any attorney’s fee approved” 
under any proceedings—whether 
the claimant is to pay the fees or the 
carrier is to pay the fees. 

The term “benefits” in respect to 
which a fee may be charged and 
assessable against either the 
claimant or the carrier, does not 
refer only to “controverted mone- 
tary compensation benefits 
obtained by completing a 
successful prosecution of the claim” 
but extends to, inter alia, monetary 
or other benefits reasonably 
accruing to claimant who seeks 
legal advice on his rights under the 
statute. 

In this cause, the deputy 
approved a retainer agreement 
fixing a fee “in the amount of 20 
percent of the first $10,000.00 of any 
and all compensation benefits 
paid... and 15 percent of any and 
all compensation paid . . . in excess 
of $10,000.00.” But the court found 


this speculative and unreasonable 
“in view of the minimal services 
thus far provided,” and since it 
apparently dealt with a fee to be 
paid respecting “any and_ all 
compensation benefits” rather than 
“those in connection with which the 
attorney's services had been or 
would be rendered.” The court then 
appears to have imposed a 
limitation upon the contract into 
which either the client may enter or 
which the deputy may approve— 
which amounts to the same thing. 

The court acknowledged that 
under §440.34(1) not every fee 
arrangement must involve every 
criterion enumerated. But, “the 
amount of the fee approved in this 
case was not determined by 
applying the statutory standards, 
and reversal is required for 
performance of that duty by the 
deputy.” 

The court did, however, reject 
argument of the appellee that the 
criteria enumerated in §440.34(1) 
pertained exclusively to those 
exceptional circumstances under 
which fees would be paid by 
carriers. The factors, as noted, were 
determined by the First District 
Court of Appeal to apply to any and 
all fees approved by the deputy. 

The court did, however, go on to 
note that “nothing in the statute 
compels limitation of approval to 
agreements for services already 
performed,” and that the statute 
does not require periodic or 
frequent hearings to approve 
sequential contracts between 
attorneys and their clients which 
would render attorneys without 
knowledge of whether their fees 
would be approved. The court 
addressed the argument of appellee 
“with respect to a right to counsel,” 
by observing that the court's 
construction of Chapter 440 “would 
appear to afford some protection of 
those rights.” 

Interestingly, the court 
buttressed its conclusion in this 
regard upon several cases, 
including Florida Silica Sand 
Company v. Parker, 118 So. 2d 2 
(Fla. 1960) which found that fees 
should “not be so low as to lack 
attraction for capable and 
experienced lawyers to represent 
workmen’s compensation claim- 
ants,” but should not be “so high as 
to reflect adversely on the 
profession or actuality to enter 
disproportionately into the cost of 
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maintaining the Workmen’s 
Compensation Program,” and 
thereupon alluded to a “safe guide 
in fixing the amount of fees to be 
awarded to an attorney” as being 
“couched in the provisions of 
Canon 12, of the Rules of Ethics 
Governing Attorneys, 31 F.S.A.” 
Yet herein, probably in light of 
statutory implementation and 
restriction of the Lee Engineering 
criteria, the district court rejected 
appellee’s argument that the Code 
of Professional Responsibility 
should govern. 

In the penultimate portion of the 
district court’s order, it did take 
account of the signally important 
§440.34(3) which imposes an 
attorney lien “upon compensation 
payable to the claimant.” The court 
declared that it would not find in 
the provision “any authority for the 
continuing duties required from the 
appellant carrier under the order 
appealed [i.e., insuring that the lien 
holder received his monies].” The 
court suggested that the lien should 
be protected “by providing for 
periodic payments of compensa- 
tion jointly to claimant and to 
counsel to whatever extent 
necessary to secure payment of any 
fees found to be reasonable, or by 
other means involving minimal 
burden.” This suggests that the 
court would not find the carrier 
delinquent in its obligation 
promptly to pay benefits to the 
claimant, where the carrier might 
decline to do so and pay the 
benefits jointly to claimant and his 
attorney. 


Judge Ervin concurred and 
dissented. He agreed with the 
majority (Judges Shaw and 
Wentworth) that the deputy’s order 
“is not supported by evidence 
showing the fee reasonable,” and 
that the fee need not be conditioned 
upon successful prosecution by the 
claimant, and that the burden for 
payment of fees has been 
transferred to the claimant. Judge 
Ervin disagreed, however, with the 
interpretation made by the majority 
“that the statute permits a 
commissioner to enter a final order 
approving in advance a fee contract 
when no benefits have as yet been 
secured the claimant through the 
intervention of his attorney.” He 
expressed his view that he failed to 
see how a fee award could be 
approved as reasonable without 
evidence showing that the attorney 
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secured benefits not voluntarily 
furnished by the employer/carrier, 
...” Implicitly, then, he would read 
the right of the client to contract 
with his attorney under Chapter 440 
to be dependent upon showing by 
that attorney—operating without a 
contract—that the employer had 
not voluntarily furnished benefits 
due to the claimant. 

It is difficult reasonably to 
reconcile this reading of the statute 
with Judge Ervin’s prior agreement 
with the majority that the claimant 
need not prevail in order for his 
attorney to receive fees from the 
client. 

Judge Ervin did not consider 
“interim orders approving partial 
fees for the benefits already 
secured by the claimant’s attorney” 
to be unreasonable, nor did he see 
the chapter barring the attorney 
and his client “from requesting 
conditional approval of the 
contemplated fee and later seeking 
final approval once benefits have 
been secured. . . .” Judge Ervin 
made clear that in his view the 
deputy has no legal basis for 
approving a contract until the 
attorney presents “evidence 
showing how his efforts 
accomplished benefits to his client 
not already furnished by the 
carrier,” thereby precluding a client 
and his attorney from entering into 
any contract until benefits have 
already been secured from a 
recalcitrant carrier—even though it 
is the client himelf who will be 
paying the attorney (from benefits 
or from an independent source). 

Accordingly, East Coast Tire 
Company v. Denmark appears to 
stand for the proposition that an 
attorney and his client may enter a 
contract for fees (to be paid by the 
client) in accordance with the 
criteria established by §440.34(1), 
to be approved by the deputy, the 
quantum of such fees to be 
reasonable and in accordance with 
a standard not specifically 
explicated by the district court of 
appeal but in accordance with 
statutory, case law and Code of 
Professional Responsibility criteria. 


Postscript 


The newspapers declared 
recently the fact that one month 
after the new workers’ compensa- 
tion law went into effect, some 
20,000 or so claims less were filed 
than had been filed monthly under 


the old law. The newspapers did 
not explain, and the First District 
Court of Appeal in Hall v. Division 
of Workers’ Compensation did not 
acknowledge, that these were 
precisely the claims which were not 
filed by the Division of Workers’ 
Compensation: cf. Hall v. Division 
of Workers’ Compensation. 

Claimants’ attorneys about the 
state are finding it difficult to 
determine from carriers or others 
precisely the wage-loss formula to 
be employed or the benefits to be 
secured thereunder, or whether 
claimants in their quandry are 
receiving what they should; and 
claimants are thereupon being sent 
off to their telephones or 
typewriters to contact the 
administrative agency for 
assistance. No fees are due as 
against the administrative agency 
for its Chapter 440 actions as a 
matter of statutory law, and no fees 
will be due as against the 
administrative agency for its 
Chapter 120 actions now, as a 
matter of decisional law: Reeder v. 
Division of Workers’ Compen- 
sation. 

History is almost as interesting as 
judicial decisions and the historical 
hiatus therein. 


Temporary Trouble 


In Monex Corporation v. 
Mercado, 379 So.2d 439 (Fla. Ist 
D.C.A. 1980), the court announced 
the utterly novel rule that: 
Generally, moreover, a claimant must make 
an effort to return to work before he can 
establish temporary total disability . .. . 
appellee in this case did not attempt to work 
after his accident. 

The novelty of this announcement, 
however, tempered by the facts of 
the subject cause, is not refreshing. 
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It is startling in the extreme. First, 
temporary total disability is defined 


by the statute as being “total in 
character but temporary in quality, 
...” F.S. §440.15(2) and the case law 
seemed settled that the claimant 
had not yet reached maximum 
medical, improvement, had not yet 
qualified for a permanency rating 
and was not thus held to 
permanency criteria: see Corral v. 
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McCrory Corp., 228 So.2d 900 
(Fla. 1969), inter alia. In short, 
temporary total disability meant 
that the claimant was totally 
disabled, albeit temporarily until 
attainment of maximum medical 
improvement. 

The district court has turned the 
law of this subject on its head by 
citing and relying upon Martin 
Marietta Corp. v. Johnson, 7 FCR 
355, cert. den., 283 So.2d 557 (Fla. 
1973), where the Commission 
concluded that: 


The Judge has ordered the payment of 
temporary total disability without making a 
finding that the claimant is temporarily and 
totally disabled. . . .[emphasis supplied] 

The Commission reiterated the rule 
that temporary total disability is the 
period during which the injured 
employee, by reason of his injury, is 
unable to work and is totally 
disabled. Yet, the Commission 
determined that the evidence of 
record failed to establish that the 
appellee—having been adjudged 
by her physician as able to resume 
normal activities with no 
permanent disability—made any 
effort to return to work, had not 
reached maximum medical 
improvement, or even that she had 
been totally disabled at the 
pertinent time. The Commission 
found that a claimant “cannot 
establish entitlement to temporary 
total disability benefits merely by 
testifying that he did not make any 
effort to work because he did not 
feel able to,” and that under those 
circumstances a claimant for 
benefits “is required to at least 
make an effort to return to 
work. . . .” In short, where the 
evidence is that the claimant is not 
disabled, and the only evidence in 
favor of disability is the bleat of the 
claimant, but the medical evidence 
contravenes same—notwithstand- 
ing the case law which establishes 
the rule that the judge of industrial 
claims may accept the testimony of 
the claimant over that of the 
physician—a test of the market 
would provide competent evidence 
of disability vel non. But Martin 
Marietta Corp. does not stand for 
the proposition, asserted now by 
the court of appeal, that “a 
claimant must make an effort to 
return to work before he can 
establish temporary total disabili- 


More litigation over a previously 
settled and manageable issue. 0 
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CRIMINAL LAW 


Radar Speed 
Measurement: 
The Controversy 
Continues 


By Judge Karl B. Grube 


On May 8, 1979, amid 
considerable national and_ state 
interest, Dade County Court Judge 
Alfred Nesbitt entered his order 
suppressing and/or excluding the 
results of radar speed measurement 
in unlawful speed cases.! Probably 
no single decision respecting the use 
of radar has attracted greater 
attention than did the Nesbitt order 
in State v. Aquilera, et al.* Yet, this 
unchallenged and highly publicized 
decision has had little practical 
effect on radar’s use in Florida. The 
controversy concerning radar 
reliability and the issues 
surrounding its admissibility are 
still pursued in the majority of 
Florida’s traffic courts. this 
article, the author will examine the 
use of radar in speeding 
prosecutions and discuss some of 
the legal challenges that continue to 
be asserted to its admissibility. 

The use of radar and the 
admissibility of its results in 
Florida’s traffic courts is a product 
of both administrative and 
statutory law.3 Admissibility of 
radar results is initially sanctioned 
by statutory law through the 
provisions of F.S. §316.1905.4 This 
statute, however, does not operate 
alone; rather it functions by 
incorporation of and reference to 
the rules of the Department of 
Highway Safety and Motor 
Vehicles (DHSMV), Division of 
Florida Highway Patrol. The 


administrative regulations 
pertaining to radar are found in 
Chapter 15B-2 of the Department 
rules under the title of “Speed 
Measuring Devices.” When the 
Chapter 15B-2 regulations and the 
statutory provisions of F.S. 
§316.1905 are considered in pari 
materia, the prerequisites to the 
admissibility of radar results 
emerge. These prerequisites are 
three in number: 


(1) The witness who gives testimony 
derived from any speed measuring device 
must be “qualified to testify”;® 

(2) The speed calculating device must 
be of a type approved by the Department 
(DHSMV);7 and 

(3) The device must have been tested 
not less than once each six months to 
determine that it is operating accurately 
according to the procedures prescribed by 
the Department (DHSMV).* 


[t is the last of these requirements, 
that which requires radar to be 
“tested to determine that it is 
operating accurately,” which has 
been the subject of much 
controversy. 

To understand the radar 
accuracy and testing controversy 
requires further immersion into the 
administrative regulations of the 
Department of Highway Safety 
and Motor Vehicles. The 
Department’s Chapter 15B-2 rules 
disclose that radar devices are 
required to undergo two sets of 
tests to ensure accuracy. There is 
the initial test performed prior to 
the device being placed into 
service, and the subsequent follow- 
up tests which are undertaken at six- 
month intervals during the unit’s 
operational life.® The initial test, as 
required by DHSMV Rule I15B- 
2.09(1), is to be performed by “...an 
electronic technician who has the 
necessary FCC license for 
electronic radio location speed 
measuring devices.”!® The follow- 
up tests, required by Rule 15B- 
2.09(2) to be undertaken not less 
than once each six months after the 
initial test, are permitted to be 
performed by “...any operator of 
the device with a tuning fork 
furnished by the manufacturer.”!! 
Is the accuracy test performed by 
“any operator” using a manu- 
facturer’s tuning fork legally 


sufficient to monitor and ensure the 
accuracy of a radar device over the 
balance of its useful life? This is an 
issue which lies at the heart of the 
radar accuracy controversy in 
Florida. 

The tuning fork test for accuracy 
has created legal controversy in a 
number of other jurisdictions.'? The 
decisions of other state appellate 
courts have recognized certain 
inherent problems in the tuning 
fork test. One such problem was 
defined some years ago by the 
Supreme Court of Appeals of 
Virginia in the case of Biesser v. 
Town of Holland, 208 Va. 167, 156 
S.E. 2d 792 (1967). The court 
therein stated: 


The accuracy of the test of the radar machine 
by the use of a tuning fork would necessarily 
depend upon the type and accuracy of the 
tuning fork that was used. City of St. Louis v. 
Boecker (Mo. App.) 370 S.W. 2d 731, 736. 
The Biesser court declined to 
uphold the defendant’s speeding 
conviction finding that the tuning 
fork test alone was insufficient to 
confirm the accuracy of the radar 
device.'? In State v. Tomanelli, 216 
A.2d 625 (Conn. 1976), the 
Connecticut Supreme Court, 
similarly recognized, 
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It is obvious that the tuning forks themselves 
must be shown to be accurate if they are to 
be accepted as a valid test of the accuracy of 
the radar instrument. [216 A.2d at 630]. 

In Tomanelli, the court did not 
reverse the defendant’s speeding 
conviction finding that no effort 
was made by the defendant to 
attack the accuracy of the tuning 
forks, thus leaving the accuracy of 
the radar unit unimpeached.'* In 
People v. Martirano, a New York 
County appellate court found an 
insufficient basis to uphold a 
defendant’s speeding conviction 
based on a radar unit that had been 
tested by the tuning fork method. 
The court stated: 

In this case, there is no proof that the tuning 
fork was accurate. It is certainly not beyond 
the realm of possibility that its pitch had 
been someway affected so that it was no 
longer an accurate fork. The fork is a so- 
called 40 mph fork and when it was used the 
radar unit registered a speed of 40 mph. It is 
not inconceivable that the unit and the fork 
were inaccurate to and in the same degree.'® 

In each of the foregoing 
decisions, the appellate courts 
expressed apprehension that a 
tuning fork alone was insufficient to 
test radar. Such apprehension may 
also be reasonable in Florida as 
there is no provision under our 
state’s administrative regulations to 
require or ensure the accuracy of 
the tuning fork used in testing. The 
only requirement of the 
Department (DHSMV) is that the 
fork be one that is furnished by the 
manufacturer of the radar device.'® 
This neither specifies nor 
guarantees the accuracy of any 
tuning fork. 

The lack of required calibration 


for tuning forks is further 
compounded by Florida’s lack of 
scrutiny in the administration of the 
tuning fork test. The administration 
of all follow-up tests is simply 
delegated to “any operator” of the 
device without concern for that 
operator’s credentials or 
qualifications.'7 Radar devices are 
complicated instruments con- 
taining transmitters which are 
subject to Federal Communication 
Commission jurisdiction.'® 
Individuals who work on such a 
transmitter are required to carry 
appropriate federal licenses.'® 
Recognition of this fact has 
prompted at least one noted 
forensic authority to state that “...all 
checking of accuracy of the speed 
meter is best left in the hands of one 
legally qualified to do so.”° 
Florida’s administrative regulations 
specify no legal qualifications for 
the operator-tester. 

The accuracy and testing 
controversy in Florida also includes 
the issue of whether this state’s 
administrative procedures, in 
effect, allow the radar devices to 
test themselves. By requiring that 
all follow-up tests for accuracy be 
administered by a tuning fork 
furnished by the manufacturer, the 
entire testing process is confined to 
equipment emanating from one 
interested source, the manu- 
facturer. If the tuning fork is 
furnished together with the radar 
device, then it is arguable that the 
tuning fork is but an extension or 
accessory of the total speed 


measuring apparatus. The test of a 
device by a tuning fork which 
comes from the same source as the 
device effectively precludes 
independent testing. Such testing 
alone may be claimed to constitute 
“bootstrapping” which has been 


condemned in other jurisdictions.*! 
A more scientific-based problem 
which has been recognized in the 
use of tuning fork tests is that such 
test confirms the accuracy of only 
one-half of the total radar device. 
Speed measure by radar is based 
upon the scientifically accepted 
principle known as the “Doppler 
effect.”22 Inherent in the practical 
application of this scientific 
principle is the necessity for a 
transmitter from which a beam 
emanates and a receiver which 
monitors the beam reflected back 
from the moving target.2> In 
performing the tuning fork test, the 
fork is struck and held in front of 
the radar antenna which feeds 
vibrations from the fork into the 
receiver, thereby yielding a 
presumptive reading. This test, 
however, confirms only the 
accuracy of the receiver portion of 
the total radar apparatus. It does 
not confirm that the transmitter is 
sending out a flow of microwaves at 
the required frequency. For this 
reason, the use of the tuning fork 
method of calibration may be 
inadequate to confirm the total 
operation of the radar device over 
the balance of its life in service. 
The most sophisticated argument 
in the radar admissibility 
controversy is that which asserts 
that there are no adequate 
standards or requirements by 
which radar accuracy can be 
defined or specified in Florida. 
Perusal of DHSMV Chapter 15B-2 
rules and the provisions of F.S. 
§316.1905 reveal the legislative 
mandate that the radar device must 
operate “accurately,” and be 
subject to an “accuracy test.”%4 
There is, however, no definition of 
“accuracy” or “accurate” to which 
required testing may be correlated. 
The absence of any definitional 
standards by which accuracy can 
be specified is most conspicuous 
because such standards previously 
existed in the prior provisions of 
Chapter 15B-2. In the previous 
regulations contained in Chapter 
15B-2 (effective November 20, 1975 
and repealed September 11, 1978), 
Rule 15B-2.02 functioned to define 
“accuracy” as the ability of the 
device to 
(2) Accurately indicate speed within no 
more than plus or minus one (1) mile per 
hour over an indicated speed of twenty- 
five (25) to ninety (90) miles per hour with 


ambient temperatures of twenty (20) to one 
hundred (100) degrees fahrenheit, which 
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accuracy shall be obtained within no more 
than one (1) minute warm-up period.?5 


The Department of Highway 
Safety and Motor Vehicles 
mysteriously elected to repeal the 
aforerecited provision in its revision 
of the Chapter 15B-2 rules effective 
September 11, 1978. As a result, 
since that date, there has been no 
objective standard or definitional 
guideline by which the terms 
“accuracy” or “accurate” can be 
defined. Under the present 
DHSMV regulations, it may be 
convincingly argued that the term 
“accuracy no longer means plus or 
minus one mile per hour. The term 
“accuracy” now is presumably left 
to the subjective opinion of “any 
operator of the device witha tuning 
fork furnished by the manu- 
facturer.”26 Not only is the term 
“accuracy” now vague and 
ambiguous, it is totally missing. The 
importance of having reasonable 
and specific definitions for terms 
used in administrative regulations is 
well recognized.2” Where there is a 
lack of specificity in a definition or 
where the definition is so overbroad 
as to become ambiguous, the 
inadequacy may prevent the 
administrative regulation from 
being constitutionally applied.** 

In conclusion, the enforcement of 
posted speed zones and_ the 
prosecution of unlawful speed 
violators is a widespread and 
constantly pursued activity in this 
state. During 1978, more than 50 
percent of Florida’s 1.1 million 
noncriminal traffic citations were 
issued for offenses relating to 
unlawful speed and exceeding 
posted speed limits,2® Radar 
unquestionably played a substantial 
role in many of these cases. The 
Florida Legislature has delegated to 
the Department of Highway Safety 
and Motor Vehicles the duty of 
ensuring that radar devices used in 
the thousands of Florida speeding 
cases are utilized in a reasonable, 
appropriate and accurate manner. 
Many of the controversies 
discussed in this article continue to 
be asserted on a daily basis in 
Florida’s traffic courts. These 
controversies have cast doubt on 
the reasonableness of radar’s use 
and the accuracy of its results. 
These controversies have lingered 
too long; they need to be litigated 
before our appellate tribunals so 
that, once and for all, law 
enforcement and the monitoring 
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public alike may have the 
controversy of radar laid to rest. o 


'State v. Aquilera (and consolidated 
cases) 1979, Dade County Court, Dade 
County, Florida; Case No: 711-101S et al. 
The matter came to be heard on defendants’ 
motions to suppress and/or exclude the 
results of speed measuring devices. 

21d. 

3 Fra. Stat. §316.1905. Electrical, 
mechanical, or other speed calculating 
devices; power of arrest; evidence., and 
Chapter 15B-2, Rules of the Department of 
Highway Safety and Motor Vehicles, 


.. Division of Highway Patrol, entitled “Speed 


Measuring Devices”. 

4 Fra. Stat. §316.1905(3)(a) and (b). 

5 Rules of the Department of Highway 
Safety and Motor Vehicles, Division of 
Highway Patrol, entitled “Speed Measuring 
Devices”, Chapter 15B-2. 

Stat. §316.1905(3) (a). 

7 Fra. Stat. §316.1905(1). 

Stat. §316.1905(1) and Rule 15B- 
2.09(2), Rules of the Department of 
Highway Safety and Motor Vehicles, 
effective 9/11/78. 

® Rule 15B-2.09(1) and (2), Rules of the 
Department of Highway Safety and Motor 
Vehicles, effective 9/11/78. 

10 Rule 15B-2.09(1), Rules of the 
Department of Highway Safety and Motor 
Vehicles, effective 9/11/78. 

' Rule 15B-2.09(2), Rules of the 
Department of Highway Safety and Motor 
Vehicles, effective 9/11/78. 

'2 47 A.L.R. 3rd 822 — “Proof by radar or 
other mechanical or electrical devices, of 
violation of speed regulations,” pp. 842 and 
855-858. 

'3 In Biesser v. Town of Holland, 208 
Va.167, 156 S.E. 2d 792 (1967), there was no 
evidence of the accuracy of the tuning fork 
which was the only method of accuracy 
testing used. The decision is contrasted with 
Thomas v. City of Norfolk, 207 Va.12, 147 
S.E.2d 727 (1966) in which sufficient 
evidence of accuracy was found by proof of 
testing by the drive-by of police car with 
calibrated speedometer in addition to tuning 
fork tests. Compare also with Florida 
Department of Highway Safety and Motor 
Vehicles Rule 15B-2.09 which provides for 
tuning fork test alone. 

'4 In State v. Tomanelli, 216 A.2d 625, 630 
(Conn. 1976), the court strongly suggested 
that the defendant’s conviction would have 
been overturned had he attacked the 
accuracy of the tuning fork in the trial. The 
court noted that although no proof of 
accuracy was established, the lack of attack 
left the radar’s accuracy “unimpeached”. 
-'5 People ex rel. McCann v. Martirano 
(1967), Westchester County Court, 52 Misc. 
2d 64, 275 N.Y.S. 2d 215, 217. 

Rule 15B-2.09(2), Department of 
Highway Safety and Motor Vehicles, 
effective 9/11/78. “Anaccuracy test after the 
initial test shall be made not less than once 
each six (6) months by any operator of the 
device with a tuning fork furnished by the 
manufacturer. Each test shall be recorded on 
a certificate dated and signed by the 
operator and a witness.” 

'7 The only requirement relating to a radar 
device “operator’s” competency is found in 
Fua. Stat. §316.1905(3)(a) which provides 
that to be “competent” to testify he shall be 
“otherwise qualified”. No further 


qualification is specified in rule or statute. 
Compare requirements for radar device 
operator with those of visual average speed 
computer (VASCAR) operator. The letter is 
required pursuant to §316.1905(3)(a) to be 
“certified as a competent operator by the 
Department.” (DHSMV) 


'’ Kopper, Symposium: Radar 
Speedmeters, Part I, The Scientific 
Reliability of Radar Speedmeters (1955), 33 
N.C.L.Rev. 343, 352. 

19 Td. at 352-353. 

20 Td. at 353. 

2! State v. Gerdes, 191 N.W. 2d 428 (Minn. 
1971). The Gerdes court did not label the 
external tuning fork test as “bootstrapping” 
but rather expressed dissatisfaction with the 
machine being used to test itself with an 
“internal” tuning fork. But how external is a 
tuning fork furnished by the manufacturer as 
an intregal part of the total radar package? 

22 Christian Johann Doppler (1803-1853), 
an Austrian physicist; see Kopper, supra. 
note 18 at p. 347. 

23 Kopper, supra note 18 at pp. 345-346. 

24 Fa. Stat. §316.1905(1) provides that the 
device “...shall have been tested to 
determine that it is operating accurately.” 
Rule 15B-2.09, Department of Highway 
Safety and Motor Vehicles, effective 
9/11/78 is entitled “Test To Determine 
Speed Accuracy Of Doppler Radar 
Devices.” 

5 Rule 15B-2.02, Rules of Department of 
Highway Safety and Motor Vehicles, 
effective 11/20/75, repealed 9/11/78. 

26 Rule 15B-2.09(2), Rules of Department 
of Highway Safety and Motor Vehicles, 
effective 9/11/78. 

27 Fa. Jur. 2d, Administrative Law, §57, 
pp. 615-616. “The same general rules of 
construction which apply to statutes govern 
the construction of administrative rules and 
regulations.” Lack of specificity in statutory 
definitions will render those portions of the 
statute unconstitutional. See Aztec Motel, 
Inc. v. State ex rel. Faircloth (Fla. 1971), 251 
So.2d 849, and State v. Dinsmore, 308 So.2d 
32 (Fla. 1975). 

28 State v. Cummings, 365 So.2d 153, 156 
(Fla. 1978). The court found that the rules of 
the Game and Fresh Water Fish Commission 
were vague and overbroad, thus precluding 
constitutional application. 

29 DEPARTMENT OF HiGHWAY SAFETY AND 
Motor VEHICLES, DivisiON OF DRIVER 
Licenses, 1978 ANNUAL FLORIDA UNIFORM 
TraFFic Crration Statistics, period 1/78- 
12/78, prepared by Traffic Citation 
Administration Section. 
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Talk is cheap... 


We could easily tell you that our 
word processor will do the job 
better, faster and more 
economically than any product 
on the market. And it’s true. 

We could further claim that 
Micom’s text editing 
Capabilities are unequaled. And 
it’s true. 

Or we could brag that our 
staff’s technical expertise is 
unparalleled. That’s true, too. 

But we both know that 
talk is cheap. So don’t 
take our word for it. Give 
us a Call. Let us show 
you how we can save 
you money. 


FLORIDA’S WORD 
PROCESSING LEADER 


tarts 2 
: NORMAL 


The word for word processing. 


WANT TO KNOW MORE? 
Let me hear from you! I'm Robert Stuart, General Manager of the Office 
Systems Division, George Stuart, Inc. I'll be glad to give you all the facts Wim 
about Micom, the world's most advanced word processing system. 


Name. Title 
Organization 
Address 
City. State 
Phone. 
GEORGE STUART, INC. 
Office Systems Division, 133 East Robinson Street SS \ 
Orlando, Florida 32801/(305) 843-7700 
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Need more information? Call Toll-Free in Florida 1-800-432-2791 


Orlando Tampa/St. Petersburg Miami/Ft. Lauderdale Jacksonville Tallahassee Gainesville 


THE FLORIDA BAR JOURNAL 


«The Micom will meet the needs ‘of 
Size Company whose connunicat ions 
Because 15: completely programmable, Financial 
: the Micom 2881 is an extremely soung Manager 
464 


TAX LAW NOTES 


Fifth Amendment 
Privilege Against 
Self—Incrimination: 
Does it Bar 
Production of a 
Taxpayer’s Tax 
Records? 


By Harry M. Hipler 


Taxpayer is served with a grand 
jury subpoena duces tecum or 
Internal Revenue service summons 
ordering him to appear at a 
specified time and place, and to 
bring with him certain records and 
documents pertaining to himself 
and his business. Taxpayer seeks 
legal advice from his attorney in 
connection with the subpoena 
duces tecum or summons. After 
consulting his attorney, taxpayer 
transfers the records and 
documents sought to his attorney, 
and appears as required, but refuses 
to produce the material sought by 
the government, claiming that the 
records and documents are 
privileged under the fifth 
amendment. The government seeks 
to have the federal court order 
taxpayer and his attorney to 
surrender all of the records and 
documents sought. 

In order to defend a taxpayer- 
defendant, an attorney must 
understand the constitutional and 
statutory rights of a taxpayer and 
his recordholder in connection with 
the rights of the government to 
obtain and copy a taxpayer’s books 
and records. Basically, the Internal 
Revenue Service has three methods 


to obtain the books and records of a 
taxpayer or third party whose 
material is relevant to the 
investigation. One method used by 
the Internal Revenue Service agent 
is to request books and records 
from the taxpayer or third party.! 
Another method grants the 
Secretary of the Treasury or his 
delegate the authority to serve and 
enforce a summons ona taxpayer or 
third party.2 A third method 
available if a taxpayer refuses, or is 
under criminal investigation or 
indictment, is that a search warrant 
may be issued based upon probable 
cause to search and seize the 
taxpayer's books and records. 

If a taxpayer or his representative 
voluntarily hands over books and 
records sought by the goverment, 
such evidence is constitutionally 
admissible against the taxpayer.‘ 
Should the government serve a 
search warrant based upon 
probable cause, the fruits of a 
search should be admissible against 
the taxpayer even if the seized 
material consists of an individual's 
personal papers. What if a 
taxpayer is served with a subpoena 
or summons ordering him to appear 
and bring certain records and 
documents? Does the fifth 
amendment privilege against self- 
incrimination bar production of an 
individual’s books and records, and 
if so, under what circumstances? 
May a taxpayer assert the fifth 
amendment privilege to prevent 
production of a business’s books 
and records? May the fifth 
amendment privilege be asserted 
by athird party, such as an attorney, 
on behalf of a taxpayer? 

This article will review the 
history and background of the fifth 
amendment privilege in tax record 
production cases, and inform the 
practitioner of the present state of 
the law and when a taxpayer may 
assert the fifth amendment 
privilege against self-incrimination 
to prevent acquisition of a 
taxpayer's papers and tax records. 


History in Relation to Personal 
Papers and Effects 

Historically, the principle that the 
fifth amendment protects against 


compelled production of 
incriminating documents may be 
found in Boyd v. United States.6 
The case involved a civil forfeiture 
proceeding brought by the 
government against two partners 
for fraudulently attempting to 
import cases of glass without 
paying taxes. At trial, the 
government obtained a court order 
directing the partners to produce an 
invoice the partnership had 
received from the shipper covering 
the previous case shipment. The 
defendants asserted their fifth 
amendment privilege to resist the 
court order for production of the 
incriminating document, and on 
appeal, the United States Supreme 
Court reversed the conviction on 
the ground that admitting the 
seized document into evidence 
violated their fifth amendment 
right. The high court indicated that 
the compulsory production of a 
personal document forced 
defendants to be witnesses against 
themselves, and additionally, the 
high court held that the government 
may not, consistent with the fourth 
amendment, seize an individual’s 
personal documents as evidence. 
The ruling in Boyd provided 
broad protection from compelled 
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production of personal documents 
with the basis of the protection 
found in both the fifth and fourth 
amendments. The Supreme Court 
stated in Boyd that, “a compulsory 
production of the private books and 
papers of the owner of goods 
sought to be forfeited .. . is 
compelling him to be a witness 
against himself,”? within the fifth 
and fourth amendments. That 


principle—the compulsory. 


production of private papers of the 
owner violated the fifth and fourth 
amendments—did not survive the 
test of time. The protection of the 
fourth amendment to produce 
books and records pursuant to a 
subpoena duces tecum was 
limited. Contraband and purely 
evidentiary materials are subject to 
search and seizure under 
appropriate circumstances.® 
Testimonial evidence — conver- 
sations of a person suspected of a 
crime — are subject to seizure 
under proper circumstances.'® 

The protection of the fifth 
amendment does not prohibit the 
introduction of documentary 
evidence, but is applicable only 
when a defendant is compelled to 
make an incriminating testimonial 
communication. The actual scope 
of protection is found by a strict 
interpretation of the fifth 
amendment; for example, the 
Supreme Court has refused to 
apply the fifth amendment to the 
giving of handwriting exemplars,'! 
blood samples,'*? voice exemplars, '* 
or the exhibition of clothes worn by 
an accused.!4 


Fifth Amendment Privilege in 
Tax Record Production Cases 


The first major decision to limit 
the right of a taxpayer to assert the 
fifth amendment in tax record cases 
came in Couch v. United States.'5 In 
that case, the issue was whether a 
taxpayer could invoke the fifth 
amendment privilege against self- 
incrimination to prevent 
production of her business and tax 
records held by her accountant. 
The Supreme Court held that 
where the taxpayer surrendered 


possession of the records to the 
accountant, there was no personal 
compulsion against the taxpayer to 
produce the records, and the fifth 
amendment constituted no bar to 
their production by the accountant. 
However, the Supreme Court 
recognized that “situations may 
well arise where constructive 
possession is so clear or the 
relinquishment of possession is so 
temporary and insignificant as to 
leave the personal compulsion upon 
the accused substantially intact.”'® 
The Supreme Court in Bellis v. 
United States'” considered whether 
a partner in a small law firm could 
invoke his privilege against self- 
incrimination to justify a refusal to 
comply with a subpoena requiring 
production of the partnership's 
financial records. The Supreme 
Court required a partner in a 
dissolved three-person partnership 
to turn over partnership financial 
statements to a grand jury. Before 
Bellis, the fifth amendment was not 
available to corporations,'® 
associations,'® or large partner- 
ships, and consistent with the 
principles enunciated by the earlier 
decisions, the high court indicated 
that records of a partnership were 
not immune from production. 
Despite its decision, the Supreme 
Court in Bellis seemed to restrict its 
holding to whether the entity had an 
“established institutional identity 
independent of its individual 
partners’’ and whether it 
represented a “formal institutional 
arrangement organized for the 
continuing conduct”?! of the firm’s 
practice or business. The high 
court, however, distinctly left open 
the possibility that the fifth 
amendment might be asserted ina 
situation involving a small family 
partnership or proprietorship. 
Some questions were resolved in 
Fisher v. United States, and United 
States v. Kasmir,* where the issue 
was whether a “summons directing 
an attorney to produce documents 
delivered to him by his client in 
connection with the attorney-client 
relationship is enforceable over 
claims that the documents were 
constitutionally immune from 
summons in the hands of the client 
and retained that immunity in the 
hands of the attorney.” In each 
case, an Internal Revenue Service 
agent visited the taxpayer in 
connection with an investigation of 
possible civil or criminal liability 


under the federal income tax 
laws. After the interviews, the 
taxpayers obtained documents 
prepared by the taxpayers’ 
accountants from the taxpayers’ tax 
returns. Shortly after obtaining the 
documents, the taxpayers 
transferred the documents to their 
attorneys, who were retained to 
assist the taxpayers about the 
investigation. 

After the Internal Revenue 
Service learned of the transfer, 
summonses were served on the 
attorneys directing them to 
produce the documents, which 
were accountant’s workpapers and 
analyses copied by the accountant 
from the taxpayer’s canceled 
checks and receipts. In each case, 
the attorney refused to comply with 
the summons, and enforcement 
proceedings were begun by the 
government under 26 U.S.C. 
§§7402(b) and 7604(a). The 
summonses were enforced by both 
United States district courts, which 
rejected taxpayer’s fifth 
amendment arguments. On appeal, 
the Third Circuit held that the 
taxpayer had never acquired a 
possessory interest in the 
documents; therefore, the 
documents were not privileged in 
the hands of the attorney. The Fifth 
Circuit reversed the enforcement 
order and reasoned that if the 
taxpayers had retained possession 
of the documents, a summons 
directed to them would be 
unenforceable; therefore, after 
transfer to their attorney, the 
taxpayer retained constructive 
possession of the documents to 
invoke his fifth amendment 
privilege against self-incrimination. 
The basis for the taxpayer's 
constructive possession of the 
documents was the attorney-client 
relationship. The Supreme Court 
granted certiorari to resolve the 
conflict between the circuits, and 
held that the fifth amendment 
privilege against self-incrimination 
was not available to refuse 
compliance with a summons where 
the documents sought were 
accountant’s workpapers in the 
possession of the attorney or client. 

In analyzing Fisher & Kasmir, it is 
important to determine what 
happened. While the Supreme 
Court defined the fifth amendment 
privilege against self-incrimination 
as a “personal privilege” which 
protects “personal compulsion” and 
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“testimonial communication,” the 
summons was directed at 
accountant’s workpapers and 
analyses. Furthermore, the Court 
concluded that it was not 
foreclosing the possibility in a 
future case that the fifth 
amendment privilege against self- 
incrimination might be applicable 
where a summons was directed at a 
taxpayer's personal papers in the 
actual possession of a taxpayer, or 
in the possession of an attorney 
subject to the attorney-client 
privilege: 

All of the parties in these cases . . . have 
concurred in the proposition that if the Fifth 
Amendment would have excused a taxpayer 
from turning over the accountant’s papers 
had he possessed them, the attorney to 
whom they are delivered for the purpose of 


obtaining legal advice should also be 
immune from subpoena. 


Where the transfer to the attorney is for the 
purpose of obtaining legal advice, we agree 
with it. 

Since each taxpayer transferred 
possession of the documents in question 
from himself to his attorney in order to 
obtain legal assistance in the tax 
investigations in question, the papers, if 
unobtainable by summons from the client, 
are unobtainable by summons directed to 
the attorney by reason of the attorney-client 
privilege. 


Whether the Fifth Amendment would 
shield the taxpayer from producing his own 
tax records in his possession is a question not 
involved here; for the papers demanded 
here are not his “private papers,” ... We do 
hold that compliance with a summons 
directing the taxpayer to produce the 
accountant’s documents involved in these 
cases would involve no_ incriminating 
testimony within the protection of the Fifth 
Amendment.*5 


In Andresen v. Maryland, 
investigators obtained a_ search 
warrant to obtain personal records 
of the taxpayer, Andresen, an 
attorney, including his own 
incriminating statements which he 
had voluntarily put in writing. The 
issue was “whether the introduction 
into evidence of a person’s business 
records, seized during a search of 
his offices, violated the fifth 
amendment’s command ... The 
Supreme Court found no fifth 
amendment violation upon the 
seizure of a taxpayer's personal 
papers, because the defendant was 
not compelled to produce or speak. 
However, the Court in Andresen 
recognized that “the Fifth 
Amendment may protect an 
individual from complying with a 
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subpoena for the production of his 
personal records in his possesion 
because the very act of production 
may constitute a compulsory 
authentication of incriminating 
information. “28 Thus, the 
Supreme Court apparently 
answered the question raised in 
Fisher & Kasmir in favor of the 
taxpayer, and concluded that a 
summons or subpoena issued to the 
taxpayer to produce his personal 
papers may not be enforceable on 
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fifth amendment grounds, because 
the taxpayer aided in the discovery, 
production and authentication of 
his personal papers. 

In considering the Supreme 
Court’s decisions in Couch, Bellis, 
Fisher & Kasmir, and Adresen, a 
taxpayer may successfully assert 
the fifth amendment privilege 
against self-incrimination in tax 
record cases if the taxpayer shows 
the following: 

(1) the materials sought by the 
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government are the taxpayer's 
confidential personal papers which 
constitute self-incriminating 
testimonial communications. 
Testimonial evidence is that which 
exposes the mental state or thought 
process of the taxpayer. Oral 
testimony is the most common type 
of testimonial evidence; however, 
the fifth amendment is available to 
any type of confidential testimonial 
evidence including a taxpayer's 
personal records, diaries or tape 
recording, which incriminates the 
taxpayer; 


(2) the taxpayer is required by 
legal process to discover, produce 
or authenticate his personal papers. 
The element of compulsion exists 
when the government uses any 
judicial or administrative power to 
force production of the papers; 


(3) the taxpayer must be an 
individual, sole proprietorship or 
small partnership. 

The key focus is to determine 
whether the activity whose records 
are subpoenaed represents 
organized, institutional activity as 
contrasted with wholly individual 
activity. If a factual determination 
reveals that organized institutional 
activity is sought to be protected, 
then there is no fifth amendment 
privilege. If those criteria are met, a 
taxpayer may assert the fifth 
amendment privilege against self- 
incrimination. If the privileged 
personal papers of the taxpayer are 
in the possession of the taxpayer’s 
attorney, the decisions of the 
Supreme Court indicate that the 
attorney-client privilege may be 
asserted if: (1) the papers were 
delivered by the taxpayer to the 
attorney; (2) delivery was made to 
obtain legal advice; (3) but for such 
attorney-client privilege, the 
taxpayer would not have made 
disclosures.” 


The Lower Federal Courts: 


e The Fifth Amendment 
Privilege Does Not Protect a 
Taxpayer's Records: Decisions for. 
It appears clear from the decisions 
of the Supreme Court that a 
taxpayer’s personal papers should 
be immune from legal process if its 
production results in compelled 
testimonial self-incrimination. The 
Supreme Court has found 
compulsion by summons, and 
assumed that papers sought by the 
government are incriminatory. In 
addition, the high court has decided 
that production of nontestimonial 
communications is not subject to 
the fifth amendment privilege, 
whereas production of testimonial 
communications of the taxpayer, 
for example, personal notes and 
calculations by the taxpayer in tax 
record cases, may be subject to the 
fifth amendment privilege. Since 
the Supreme Court has left open the 
determination of whether papers 
subpoenaed may be covered by the 
fifth amendment privilege against 
self-incrimination for a case-by- 
case analysis, it becomes necessary 
to examine the lower federal court 


decisions and analyze the criteria , 


used by the lower federal courts to 
reach their decisions in light of the 
principles enunciated by the 
Supreme Court in Couch, Bellis, 
Fisher & Kasmir, and Andresen. 
To justify their conclusion that 
papers are not subject to the 
privilege against self-incrimination 
and may be subpoenaed, whether in 
the possession of an accountant, 
taxpayer or attorney, the lower 
federal courts have heavily relied 
upon the interpretation that such 
papers are nontestimonial or 
nonprivate. The reasoning is that 
compelled production of tax 
records neither invades an 
individual taxpayer's expectation of 
privacy, nor reflects an individual's 
thought processes. Lower federal 
courts have extensively relied upon 
the principle that however incrimin- 
ating the contents of an 
accountant’s or third party’s 
workpapers may be, the act of 
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producing them does not involve 
testimonial self-incrimination by 
the taxpayer, and implicitly 
admitting the papers’ existence and 
possession does not fall within the 
protection of the fifth amendment 


privilege. 
In United States v. Osborn, 
business documents — corporate 


financial statements, billing records 
and business letters — were 
prepared by third parties and held 
by the attorney. The Internal 
Revenue Service served sum- 
monses on the attorney to produce 
named papers, books and records 
of the clients in the attorney’s 
possession. The Ninth Circuit 
concluded that the business 
documents sought, which were not 
prepared by the clients, were not 
“testimonial” and that documents 
not protected by the client’s fifth 
amendment privilege if in the 
client’s possession were not 
protected by the attorney-client 
privilege after transfer to the 
attorney: 


. . . The documents—corporate financial 
statements, an agreement for sale, telephone 
records, billing records, and a few business 
letters—are business documents analogous 
to the accountant’s workpapers in Fisher. 
These documents, like those in Fisher, were 
not prepared by the clients, nor do they 
contain any testimonial declarations by the 
clients. 


. . . The production of these documents, 
business documents, involves no testimonial 
self-incrimination. Any possible tacit 
concessions made by the act of producing 
the documents, e.g., that such documents 
exist and are possessed or controlled by the 
client and that the client believes they are the 
documents described by the subpoena, do 
not rise, under circumstances shown in this 
record, to the level of “testimony” within the 
protection of the Fifth Amendment. 


.. . We hold that the documents would not 
have been protected by the clients’ Fifth 
Amendment privilege when still in their 
possession, and, therefore, that these 
documents are not protected by the 
attorney-client privilege.*! 


In Matter of Fischel,?2 a tax 
attorney performed tax planning 
services for her clients. The 
information contained in the 
summaries was derived from the 
entities, records kept by the 
attorney, and documents of the 
clients. The attorney invoked the 
fifth amendment and _attorney- 
client privilege on behalf of her 
clients when she was served with a 
summons, and refused to furnish 
specified system accountings. 
Although the Ninth Circuit 
acknowledged the principle that if 
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a client is privileged to refuse to 
produce documents under the fifth 
amendment then the documents 
are protected by the attorney-client 
privilege when they are in the 
attorney’s possession, the federal 
court held that fifth amendment 
privilege did not immunize the 
attorney from producing 
summaries of client’s financial 
transactions with third parties, 
where the clients were under no 
compulsion to affirm the truth of 
such summaries, authenticate 
incriminating evidence, or the 
summaries contained no_ testi- 
monial declarations of any client. 

Another justification by the lower 
federal courts centers upon 
whether the activity whose records 
are subpoenaed constitute 
organized, institutional activity as 
distinguished from wholly 
individual activity. If the factual 
determination reveals that 
organized institutional activity is 
sought to be protected, then there is 
no fifth amendment right. On the 
other hand, where _ individual 
activity is sought to be protected, 
then the fifth amendment may be 
asserted. In United States v. 
Hankins,*=> the government 
issued a summons to the taxpayer to 
produce partnership books, records, 
and working papers. Hankins refused, 
and the government petitioned the 
federal district court to enforce the 
summons. Hankins argued that by 
virtue of his status as a partner and 
subsequent purchaser and survivor 
of the entire interest of the deceased 
partner, he owned all the 
partnership papers in his personal 
capacity and not in his 
representative capacity; therefore, 
the fifth amendment privilege 
protected the papers from 
involuntary disclosure. The Fifth 
Circuit rejected the taxpayer's 
argument, and held that under the 
facts of the case and the principles 
of Bellis, the partnership/individual 
partner/executor/survivor in 
interest was not immune from 
production of partnership records 
on self-incrimination grounds. 

In United States v. Greenleaf,*4 
pursuant to terms in a partnership 
agreement, a_ partnership was 
found to engage in the general 
practice of architecture and 
engineering. The firm occupied 
several floors of an office building, 
employed approximately 50 
persons, maintained a bank account 
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and real property in the firm’s 
name, and used stationery with the 
firm’s name in the letterhead. The 
Fifth Circuit held that under the 
facts, the activity was an organized 
entity apart from its members, and 
that the fifth amendment would not 
bar enforcement of the summons. 

An exception, denoted as the 
“required records exception,” has 
evolved with respect to the fifth 
amendment privilege. The 
exception may apply to lawfully 
compel production of private 
records if required to be kept by 
regulations. In United States v. 
LaPage* defendants were ordered 
by a grand jury subpoena duces 
tecum to bring business records 
pertaining to their cattle business. 
Defendants refused to produce the 
records, claiming that compelled 
production of sole proprietorship’s 
private business records were 
privileged, and requiring them to 
produce such records would be the 
same as compelling them to admit 
their existence and authenticate 
them. The federal district court 
held that defendants had _ to 
produce the business records in 
question, because the records 
sought were “semipublic” and 
required to be kept by state record- 
keeping regulations: 

An exception, commonly denoted as the 
“required records exception,” has evolved 
with respect to the Fifth Amendment 
privilege against the compelled production 
of private papers. This exception is generally 
attributed to the Supreme Court’s decision in 
Shapiro v. United States, 335 U.S. 1, 68 S.Ct. 
1375, 92 L.Ed. 1787 (1948), .. . The Shapiro 
rule, which has been criticized as being one 
whose logic is difficult to fathom, is 
generally said to apply to lawfully 
compelled production of private records 
required, by a governmental agency, to be 
maintained, as long as 1) the records are of a 
type normally kept by the person under 
subpoena, 2) the requirement that they be 
kept is essentially regulatory, and 3) the 


records have some “public aspects” to 
them.** 


e The Fifth Amendment 
Privilege Protects a Taxpayer's 
Records: Decisions For. Although 
the Supreme Court has severely 
curtailed a taxpayer’s fifth 
amendment privilege in tax record 
cases, the lower federal courts have 
read the Supreme Court decisions 
as indicating that the fifth 
amendment privilege relates to an 
individual's own papers prepared 
by himself for himself. In the 
Matter of Grand Jury Subpoena 
Duces Tecum Served Upon John 
Doe," the government sought to 


require a target to produce records 
received from certain named 
individuals in connection with 
money paid or loaned to or 
received from those persons. The 
investigation involved the alleged 
illegal payment of money by the 
target to labor union officials. The 
persons whose writings the 
government requested the target to 
produce were union officials, vice 
presidents of a company, and 
personal friends of the target. The 
federal district court considered the 
question of whether the compelled 
production of the papers sought by 
the government amounted to self- 
incriminatory testimonial 
communications. The federal 
district court quashed the 
subpoena, and held that production 
of such documents would involve 
testimonial self-incrimination and 
compel the target to be a witness 
against himself by forcing him to 
compile papers and acknowledge 
their existence: 
. .. requiring production by the target in this 
case will impel him to be a witness against 
himself by forcing him to compile papers 
and acknowledge their existence. In Fisher, 
the taxpayer’s concession that he possessed 
the papers added little or nothing to the 
Government's case against him. Conversely, 
in the situation at bar, such a concession adds 
everything to the case. The target’s 
possession of a note evidencing a debt is 
substantial evidence that such a debt existed 
and, in turn, that he committed a crime . . . 
We are not dealing, in this case, with 
accountant’s work papers which are 
prepared by the accountant for his benefit to 
aid in his preparation of tax returns. Rather, 
the documents sought, if they are as the 
Government suggests, were prepared for the 
target’s benefit to memorialize transactions 
in which he engaged. In this sense, they are 
his personal papers and compelling their 
production will, in essence, compel him to 
be a witness against himself, just as it would 
if his own signature were on the 
documents.** 


In United States v. Plesons,*® 
defendant was convicted of 
unlawful distribution and 
conspiracy to distribute drugs. The 
government had earlier sub- 
poenaed defendant to appear 
before the grand jury, and to bring 
with him a list of patient records. 
Defendant appeared and gave the 
records to the agents. The Eighth 
Circuit concluded that defendant 
could have exercised his privilege 
against self-incrimination not to 
produce patient records if he had 
timely claimed the privilege: 

In spite of the Supreme Court’s recent 


observation that Boyd, in some aspects, has 
been narrowed through the years, Fisher v. 
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United States, 425 U.S. 391, 407, 96 S.Ct. 
1569, 48 L.Ed. 2d 39 (1976), we feel that 
records here do come within the historic area 
of protection afforded by the Fifth 
Amendment to private documents. In the 
Fisher case, the court discussed, in the 
context of the attorney-client privilege, the 
theory which it felt justified the protection of 
documents as compelled testimonial 
communications under the Fifth 
Amendment. Here, unlike the Fisher case 
where the taxpayer could not authenticate 
his accountant’s workpapers, the doctor 
prepared the records and could vouch for 
their accuracy; his compliance with the 
subpoena in this case acted as an assurance 
that the patient records produced were the 
ones demanded.“ 

In United States v. Beattie,*' the 

Second Circuit directed the 
taxpayer to produce his 
accountant’s workpapers. Both 
parties petitioned the Supreme 
Court for certiorari. After deciding 
Fisher and Kasmir, the high court 
granted the government's petition, 
and remanded the case to the lower 
appellate court for further 
consideration in light of Fisher and 
Kasmir. On remand, the Second 
Circuit held that compulsory 
production of an accountant’s 
copies of letters sent to the taxpayer 
by accountant was not violative of 
the taxpayer’s privilege against 
compulsory self-incrimination, 
whereas compulsory production of 
letters the taxpayer sent to the 
accountant was violative of the 
taxpayer's fifth amendment 
privilege: 
We think the rationale of the Court’s opinion 
calls for upholding the privilege as to the 
taxpayer's own letters . . . By producing his 
own letters to the accountant, the taxpayer 
would be authenticating them as fully as if he 
were producing his retained copies. We do 
not read Fisher and Kasmir as detracting 
from the principle that the Fifth Amendment 
protects against compulsory production of a 
paper written by an accused with respect to 
his own affairs, . .. and now in his possession, 
even though he may have previously sent it 
to another with the expectation that the latter 
would retain it.* 

If a client may refuse to produce 
papers under the fifth amendment, 
then papers held by the attorney 
should be privileged. In Matter of 
Fischel® a tax attorney produced 
summaries, which were derived 
from communications with the 
client, co-counsel, and_ public 
records. Although the majority 
opinion ordered disclosure of the 


information, the opinion 
acknowledged the principle that 
while the fifth amendment 
privilege did not prevent disclosure 
of the documents in the attorney’s 
hands under the facts of the case, “if 
the client is privileged to refuse to 
produce the documents under the 
fifth amendment, then the 
documents are protected by the 
attorney-client privilege when they 
are in the attorney's possession.”“4 

The fifth amendment may be 
asserted in a situation involving a 
sole proprietorship or small family 
partnership as an exception to the 
Bellis rule. If a factual 
determination reveals individual as 
distinguished from organized 
institutional activity, then there 
may be a fifth amendment 
privilege. In the Matter of Special 
Grand Jury No. 1, Impanelled 
December, 1977 Term*® a grand 
jury issued a subpoena duces tecum 
to one of two brothers of a law firm 
for records, books and documents. 
The brothers had practiced law for 
10 years under the name of “X and 
X;” however, each brother had his 
own telephone number, office 
space and equipment, separate 
profits and bank accounts, and each 
brother controlled his own practice. 
No partnership agreement, written 
or oral, ever existed and the 
brothers filed separate federal 
income tax returns. The federal 
district court concluded that based 
upon the evidence, the attorneys 
were not a partnership, but rather 
“an unstructured and loose 
association of two_ individual 
practitioners of law.”46 Conse- 
quently, the older brother would be 
considered and treated as an 
individual practitioner, and would 
not be barred from asserting his 
fifth amendment privilege: 


Any person, professional or other, who 
engages as a sole practitioner or as a sole 
proprietor in a service occupation, be he 
doctor, lawyer, dry-cleaner or plumber, 
usually retains records relating to his services 
and to payment to him therefor. The fact 
that, to some extent, such retention is a 
representative act, would not appear to 
deprive the sole practitioner or the sole 
proprietor from asserting that the copies of 
such papers which he retains are his own 
private business records. Nor does the fact 
that the settlement sheets were not private to 
the attorney, in the sense that the client has 
received a copy and that the client can 
communicate, if he desires, the contents of 
the document to others, deprive the attorney 
of his right to say that he has a right to keep 
the information private subject only to the 
client’s right to disclose.” 


In the Matter of Grand Jury 
Impanelled February 14, 1978* the 
government served subpoenas 
duces tecum on the owner and 
office manager of a sole 
proprietorship. The government 
argued that the fifth amendment 
afforded the sole proprietorship’s 
records no protection because the 
enterprise had taken on_ the 
character of an “organized 
institutional activity” under the 
doctrine of Bellis, and assuming 
Arguendo that the sole _pro- 
prietorship did not have a legal 
existence separate from its owner, 
the owner was not compelled to 
make testimonial communications 
by service and enforcement of that 
subpoena upon the office manager. 
Although the court concluded that 
the owner was not compelled to 
give incriminating testimonial 
communications by the subpoena 
served on the office manager who 
had been delegated responsibility 
for preparation and custody of 
business records, the Third Circuit 
rejected the government’s first 
argument by reasoning that a sole 
proprietorship has no legal 
existence apart from its owner, and 
consequently such records may be 
protected from disclosure by the 
fifth amendment under the Bellis 
exception: 

An individual who holds records in a 
representative capacity for a collective 
entity (e.g. a corporation, union or 
partnership) may not assert a Fifth 
Amendment privilege when he is compelled 
to produce those records. On the other hand, 
a sole proprietorship has not legal existence 
apart from its owner, and such records may 


be protected from disclosure by the Fifth 
Amendment. 


CET is a sole proprietorship, wholly 
owned by and having no existence at law 
apart from [owner]. Therefore, the 
decisional law dealing with records held by 
“representatives of a collective group” does 
not defeat [the] claim of privilege.*® 


Conclusion 


The Supreme Court’s decisions in 
Couch, Bellis, Fisher & Kasmir, and 
Andresen, trace their roots to Boyd, 
which held that compulsory 
production of an owner's private 
books and papers compels him to 
be a witness against himself in 
violation of the fourth and fifth 
amendments. However, the 
Supreme Court in its decisions has 
significantly cut back on the ability 
of one under subpoena to restrict 
the government from gaining 
access to documents “in one’s 
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possession. Although the high court 
has recognized that the “act of 
producing evidence in response toa 
subpoena . . . has communicative 
aspects of its own, wholly aside 
from the contents of the papers 
produced,”*® the Supreme Court 
has indicated that the fifth 
amendment privilege relates solely 
to an_ individual’s own papers 
prepared by himself for himself 
and not to papers prepared for him 
by another. 

Under any interpretation of the 
decisions, there are several 
troublesome aspects to the 
Supreme Court’s decisions in the 
area of tax records. 

Income tax records and returns 
self-declarations. Evidence 
found in an individual's tax records, 
or his accountant’s or tax planner’s 
tax records, or his accountant’s or 
tax planner’s workpapers, may be 
the best evidence the government 
has against a taxpayer in a tax fraud 
case. In emphasizing the 
“nontestimonial” nature of papers 
sought, the decisions require the 
taxpayer to produce evidence 
created by his own hand. Such a 
result is contrary to self- 
incrimination principles and the 
spirit of the fifth amendment.*! The 
forcible production of an 
individual's papers recognized as 
prohibited in Boyd by the fifth 
amendment occurs whether the 
government compels disclosure of 
the thoughts of an individual’s mind 
or a piece of paper. 

The Supreme Court in rejecting 
the taxpayer’s argument that the 
fifth amendment privilege protects 
the taxpayer and accountant from 
disclosure avoids the obvious. 
Accountants are a party of every 
business transaction. Of great 
significance are the tax 
consequences of a_ business. 
Accountants are a part of every 
business transaction. Of great 
significance are the tax 
consequences of a_ business 
transaction. Accountants in pre- 
paring their working papers and 
analyses may never see a tax return 
since they may be retained for tax 
planning. Their working papers 
may include examples of tax fraud 
in an attempt to guide the taxpayer. 
If the free exchange of ideas is 
curtailed by fear of exposure, the 
taxpayer may forego professional 
advice and guidance, and may 
refuse to fully inform the 
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accountant of all the facts and 


figures involved in a transaction. 


Any approach to the attorney- 
client privilege must take into 
consideration an attorney’s ethical 
responsibilities, which operate 
independent of and separate from 
the attorney-client privilege. The 
Code of Professional Responsi- 
bility®? places an ethical duty on an 
attorney to keep any and all 
information gained in the 
professional relationship in 
confidence and establishes an 
expectation of privacy in the client. 
If documents or records of a 
taxpayer are subpoenaed from the 
taxpayer's attorney, an attorney is 
placed in an unenviable position of 
deciding whether to breach a 
client’s confidence and secrets in 
violation of the ethical code should 
he hand over and disclose the 
contents of such papers to the 
authorities, or disobey a court order 
which may subject him to contempt 
of court. o 


' See, H. Balter, Tax Fraud and Evasion, § 
para. 5.04[5][6] (1976). 

See generally, I.R.C. §§7601-11; United 
States v. Genser, 582 F.2d 292 (3rd Cir. 1978). 

3 See generally, Andresen v. Maryland, 
427 U.S. 463 (1976). 

4 See, United States v. Dunn, 422 F. Supp. 
172 (D. Kan. 1976); United States v. Adams, 
396 F. Supp. 364 (S.D. Ohio 1975). 

5 See, Andresen v. Maryland, 427 U.S. 463 


(1976), where the high court stated at 473-4: 


“Thus, although the Fifth Amendment 
may protect an individual from complying 
with a subpoena for the production of his 
personal records in his possession because 
the very act of production may constitute 
a compulsory authentication of 
incriminating information, see Fisher v. 
United States, supra, a seizure of the same 
materials by law enforcement officers 
differs in a crucial respect — _ the 
individual against whom the search is 
directed is not required to aid in the 
discovery, production, or authentication of 
incriminating evidence.” 
In holding that where a valid search and 
seizure occurs, a taxpayer may not claim a 
Fifth Amendment privilege against self- 
incrimination, the Supreme Court resolved a 
conflict among the circuits. See, Truitt v. 
Lanahan, 529 F.2d 230 (6th Cir. 1976); 
Vonder Ahe v. Howland, 508 F.2d 364 (9th 
Cir. 1974); Hill v. Philpott, 445 F.2d 144 (7th 
Cir. 1971). 

® 116 U.S. 616 (1886). 

7 Id., at 634-5. 

5 See generally, United States v. Bisceglia, 


420 U.S. 141 (1975); United States v. Powell, 
379 U.S. 48 (1964). 
® Warden v. Hayden, 387 U.S. 294 (1967). 

'© Katz v. United States, 389 U.S. 347 
(1967). 

'! United States v. Euge, ___U.S.__, 100 
S.Ct. 874 (Feb. 20, 1980); Gilbert v. 
California, 388 U.S. 263 (1967). 

12 Schmerber v. California, 384 U.S. 757 
(1968). 

13 United States v. Wade, 388 U.S. 218 
(1967). 

4 Holt v. United States, 218 U.S. 245 
(1910). 

'S 409 U.S. 322 (1973). 

16 Id. at 333. 

17 417 U.S. 85 (1974). 

'8 Curcio v. United States, 354 U.S. 118 
(1957); Wilson v. United States, 221 U.S. 361 
(1911). 

19 United States v. White, 226 U.S. 478 
(1913); United States v. Hayes, 68-1 U.S.T.C. 
para. 9304 (N.D. Ill. 1968), aff'd 408 F.2d 932 
(7th Cir. 1969). ‘ 

20 In re Mal Brothers Contracting Co., 444 
F.2d 615 (3rd Cir. 1971). 

2! Bellis v. United States, 417 U.S. 85, 95 
(1974). 

2 Td., at 101. 

3 425 U.S. 391 (1976). 

Td., at 393. 

33 Id., at 396, 405, 414. 

%6 427 U.S. 463 (1976). 

87 Td., at 465. 

8 Id., at 473-4. 

2 See, notes 15, 17, 23, 26, supra. 

3° 561 F.2d 1334 (9th Cir. 1977). See, Matter 
of Grand Jury Impanelled, 597 F.2d 851 (3rd 
Cir. 1979); United States v. Bray, 546 F.2d 
851 (10th Cir. 1976); Matter of Fred R. Witte 
Center Glass No. 3, 544 F.2d 1026 (9th Cir. 
1976). See also, United States v. First 
Pennsylvania Bank, 453 F. Supp. 457 (E.D. 
Penn. 1978); United States v. Werner, 442 
F.Supp. 238 (S.D. N.Y. 1977). 

3! 561 F.2d at 1338-9. 

32 557 F.2d 209 (9th Cir. 1977). 

33 565 F.2d 1344 (5th Cir. 1978). 

4 546 F.2d 123 (5th Cir. 1977). See, In re 
Grand Jury Witness, 552 F.2d 898 (9th Cir. 
1977); Matter of Witness Before the Grand 
Jury, 546 F.2d 825 (9th Cir. 1976); United 
States v. Oliver, 441 F. Supp. 452 (E.D. Wis. 
1977); United States v. Wood, 435 F. Supp. 
870 (W.D. Ky. 1977). 

38 441 F.Supp. 824 (N.D. N.Y. 1977). 

36 at 826. 

7 466 F. Supp. 325 (S.D. N.Y. 1979). 

38 Id., at 327. 

39 560 F.2d 890 (8th Cir. 1977). 

4 Id., at 892-3. 

4! 541 F.2d 329 (2nd Cir. 1976). 

42 Id., at 330-1. 

4 557 F.2d 209 (9th Cir. 1977). 

“ Id., at 213. See also, the dissenting 
opinion by Koelsch, Circuit Judge. 

43 465 F. Supp. 800 (D. Md. 1978). 

Id., at 806. 

47 Id., at 807-8. 

48 597 F.2d 851 (3rd Cir. 1979). 

Td., at 859, 

5° Fisher v. United States and United States 
v. Kasmir, 425 U.S. 391, 410 (1976). 

5! See, the dissenting opinion by Justice 
Brennan in Andresen v. Maryland, 427 U.S. 
463, 484-495 (1976), and Fisher v. United 
States and United States v. Kasmir, 425 U.S. 
391, 414-430 (1976). 

52 See, Cope OF PROFESSIONAL 


{ 
| 
REsPonsiBiLity, Canon 4. 


Fund Assembly Draws 
Record Attendance 


Some eight hundred attorneys from 
across Florida met recently for The 
Fund’s Sixteenth Annual Assembly, a 
two and a half-day seminar covering 
matters of real property interest. 
Attracting substantial attorney interest 
was a discussion of the “Due-on-Sale” 
clause. Another highlight was a speech 
by L. David Shear, President of The 
Florida Bar and a Fund member. 


The assembly provided 11 hours of 
real property designation credit. The 
entire program was coordinated by The 
Fund’s Legal Department. Title 
attorneys in the Legal Department are 
available by telephone to assist 
attorneys who are members of The 
Fund. There is no charge for this service. 
Hours are 8:30 a.m. to 4:30 p.m., 
Monday through Friday and the 
telephone number is (305) 843-1200. 


Clifford P. Clark, Jr. 


Why Join The Fund? 


The Fund is Florida’s bar-related™ 
title insurer, serving the interests of 
consumers, real property oriented 
attorneys and the legal profession. 
Twenty-three title information 
facilities are operated through affiliated 
or branch offices of Lawyers’ Title 
Services, Inc. These facilities assure 
that title information will always be 
accessible to attorneys. Home buying 
and selling consumers benefit from the 


By the staff of Lawyers’ Title Guaranty Fund, Box 26 


‘em Lawyers’ Title Guaranty Fund | 
S The Florida lawyers’ organization for guaranteeing titles to real estate 


combination of a thorough title 
search, a sound insurer and the counsel 
of an attorney. 


The Fund’s basic philosophy is that 
no one can represent the interest of a 
buyer or seller of real estate better than 
an attorney. All Fund commitments 
and policies are issued through attorney 
members. The Fund provides an 
excellent vehicle for an attorney to 
build a real property practice through 
his own title insurance underwriter. 


Richard M. White 


Realtor-Attorney 
Panel Held With 
Dade County Boards 


Fund members Clifford P. Clark, Jr., 
Richard M. White and Edmund P. 
Russo were panelists at a Realtor- 
Attorney meeting held recently in 
Coral Gables. The objective was to 
work for better rapport 
between real _ estate 
oriented attorneys and 
Realtors. The well at- 
tended meeting covered 
the new standard sales 
contract form and laws 
that touch on the real ) 
estate industry. 


Clark is legal counsel 
to the Kendall-Perrine 
Board of Realtors, Russo 
is counsel to the Coral 


LAWYERS’ TITLE 
GUARANTY 
FUND j 
IN 


71, Orlando, Florida 32802 (Adv.) 


Gables Board, and White is counsel to 
the Miami Board. 


Two other Fund members, Carl M. 
Sugarman and Marvin I. Wiener, 
fielded questions from the audience. 
Sugarman chairs the Lawyer-Realtor 
Liaison Committee of the Coral Gables 
Board of Realtors. Wiener is president 
of the Coral Gables Bar Association. 


Fund Membership 


Any attorney in good standing with 
The Florida Bar may apply for Fund 
membership. To apply (1) fill out the 
one-page application, (2) enclose a $25 
check, (3) supply three letters of 
recommendation from fellow attorneys 
who. are familiar with your title 
examining ability, (4) attest to your 
good standing with The Bar, and (5) 
state that you intend to engage in real 
property work. 


Membership applications are 
considered by a committee selected by 
the Fund trustee in the judicial circuit 
where the applicant practices. There is 
no annual membership fee. Restricted 
members, usually new bar admittees, 
are charged $100, less the $25. 
Unrestricted members pay $200, less 
the $25, and do not require cosigners. 


Write to Lawyers’ Title Guaranty 
Fund, Membership Section, P.O. Box 
2671, Orlando, Florida 32802 or call 
the nearest Lawyers’ Title Services 
office. An area field representative 
will be glad to explain Fund and 
LTS benefits. 


Edmund P. Russo 
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PUBLIC INTEREST LAW 


Suggested Florida 
Constitutional 
Provisions Relating 
to the Mentally 
Disabled 


By Winsor Schmidt 

The recent revision review of 
Florida’s Constitution provided 
the opportunity to engage in the 
exercise of promulgating 
constitutional provisions relating to 
the mentally disabled. While the 
Declaration of Rights Committee 
of the Florida Constitution Revision 
Commission did not adopt these 
suggestions, they remain viable as 
possibilities not only in Florida, but 
also as examples for other state 
constitutions. 


The purpose of this article is to 
suggest and explain constitutional 
provisions relating to the mentally 
disabled for the Florida 
Constitution. The question of the 
proper scope for a state constitution 
is not at issue here. It is suspected 
that the parameters of a state 
constitution reflect, among many 
other factors, the plain political 
pressure brought to bear on, and 
expressed by, the constitution 
drafters. In other words, given 
enough political urgency, anything 
can be included in a_ state 
constitution. 


Basic Rights 


Article 1, §2 of the Florida 
Constitution, relating to basic 
rights, should be amended by 
adding the words “or mental” in the 
last sentence. The last sentence 
would then provide: “No person 
shall be deprived of any right 


because of race, religion or physical 
or mental handicap.” 

Legislation already exists in 
Florida protecting the mentally 
handicapped from discrimination 
when seeking disability insurance. 
The statute prohibits insurers of 
disability from refusing coverage 
for a person, or from charging rates 
which are unfairly discriminatory, 
“solely because he or she is mentally 
or physically handicapped.”! The 
suggested addition would 
homogenize Florida law relating to 
rights of, and discrimination 
against, Florida’s mentally 
handicapped. 

The resulting compatibility with 
federal law, specifically Title VI of 
the Rehabilitation Act of 1973,? is 
perhaps of greater significance. 
While §503 of the Act requires 
contractors with over $2500 in 
federal government contracts to 
affirmatively act in the hiring and 
employment advancement of 
qualified persons with handicaps, 
§504 of the Act provides: “No 
otherwise qualified handicapped 
individual in the United States, as 
defined in section 7(6), shall, solely 
by reason of his handicap, be 
excluded from the participation in, 
be denied the benefits of, or be 
subjected to discrimination under 
any program or activity receiving 
Federal financial assistance.” 

Section 503 and 504 regulations 
define “handicapped person” as 
any individual “who (i) has a 
physical or mental impairment 
which substantially limits one or 
more major life activities, (ii) has a 
record of such an impairment, or 
(iii) is regarded as having such an 
impairment.”* Conformity with the 
federal statute and the new 
regulations by the suggested 
addition would seemingly facilitate 
federal-state liaison in such areas as 
obtaining and retaining federal 
funds, avoid extensive litigation, 
and provide impetus for the 
legislature to accomplish 
congruence in Florida law and 
appropriations. 

A controversial result ot adding 
the words “or mental” in §2 would 
be that the right “to be 
rewarded for industry”* could not 


be deprived a person because of 
“mental” handicap. Such a right 
might be popularly conceived as 
obligating employers to hire 
persons so handicapped that they 
are unable to perform the work. 
The new federal regulations, 
however, only protect handi- 
capped individuals who are 
“qualified,” meaning, “with 
reasonable accommodation, can 
perform the essential functions of 
the job in question.”® 


Due Process 

In Article I, §9, relating to due 
process, add the words “or 
involuntary commitment allega- 
tions” and “or involuntary civil 
commitment.” Section 9 would 
then state: “No person shall be 
deprived of life, liberty, or 
property without due process of 
law, or be twice put in jeopardy for 
the same offense or involuntary 
commitment allegations, or be 
compelled in any criminal or 
involuntary civil commitment 


Winsor C. Schmidt, Jr., is assistant 
professor, Department of Public 
Administration, and research associate, 
Community Mental Health Research 
Center, Institute for Social Research, 
Florida State University. He received his 
A.B. from Harvard College in 1970 and his 
J.D. from Washington College of Law, 
American University in 1973. He is a 
member of the D.C. Bar. The opinions 
expressed in this article are the author's 
and should not be attributed to any other 
person or entity. Schmidt writes this 
column on behalf of the Bar's Public 
Interest Programs Office, Michael 
Tartaglia, director; Linda D. Weeks, 
editor. 
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matter to be a witness against 
himself.” 

The first concern is the absence 
of constitutional protection for the 
mentally disabled against double 
jeopardy and multiple involuntary 
commitment proceedings. In a 1974 
Illinois case, the respondent argued 
that in a second involuntary com- 
mitment hearing within two weeks, 
“the state should be required to 
show that there has been a change in 
respondent’s condition between the 
time of the two hearings, and that 
this change can be evidenced only 
by proof of an overt act by 
respondent.”® The Illinois Supreme 
Court characterized this claim as 
one of “former jeopardy” and 
decided that the “treatment 
purpose” of involuntary commit- 
ment relieved the respondent of 
fifth amendment protections. The 
court stated that “misuse of 
multiple commitment proceedings 
would be violative of due process,” 
but concluded that there was no 
violation absent “proof that the 
evidence presented at both 
hearings was identical or that 
evidence introduced at the instant 
hearing was based upon the same 
examination, historical facts and 
diagnosis of respondent’s 
propensities.’ Given the 
recognized lack of credibility for 
treatment purposes in involuntary 
commitment,’ express constitution 
prohibition of double jeopardy for 
the same commitment charges ap- 
pears necessary to ensure no escape 
or violation of due process. 


In a federal district court case, 
plaintiffs alleged that a state statute 
governing involuntary hospitaliza- 
tion was “constitutionally defective 


because it does not expressly 
prohibit a court. . .from considering 
facts alleged in an earlier petition 
and already found insufficient to 
require commitment.”® The court 
agreed that a decision on the second 
petition may be based “only upon 
facts which have arisen subsequent 
to the first judgment.”!° This 
conclusion was grounded upon res 
judicata, rather than double 
jeopardy, however. The state 
statute was silent on the subject, and 
the court indicated that 
“presumptively” res judicata 
applied. to civil commitment 
proceedings as it applied to other 
judicial processes. 

The Florida mental health 
statute!! is also silent on the subject 
of former jeopardy. Presumably res 
judicata would apply to Florida in- 
voluntary commitment proceed- 
ings. Nevertheless, to the extent in- 
voluntary commitment is quasi- 
criminal, considering the sanction 
of nonvoluntary incarceration in a 
public institution, the civil concept 
of res judicata might not be 
applicable. 

The second concern in §9 
is the absence of constitutional 
protection for the mentally 
disabled against being compelled 
to be a witness against oneself. In 
recent years, courts have extended 
more of the procedural rights or 


. safeguards of the criminal process 


to the mentally ill, but the fifth 
amendment privilege has not been 
among these, even though it has 
been extended to other nominally 
civil proceedings. 

Although the U.S. Supreme 
Court has not yet expressly ruled on 
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a fifth amendment self- 
incrimination civil commitment 
claim, it has rejected a civil 
contempt theory for indefinitely 
holding an alleged “defective 
delinquent” who refused to talk 
with psychiatrists.!2 In Lessard v. 
Schmidt a federal district court has 
applied the privilege against self- 
incrimination to civil commitment. 
The patient should be told by counsel and 
the psychiatrist that he is going to be 
examined with regard to his mental 
condition, that the statements he may make 
may be the basis for commitment, and that 
he does not have to speak to the psychiatrist. 
Having been informed of this danger the 
patient may be examined if he willingly 
assents. .. 

More recently, several courts,'4 
including the Florida Supreme 
Court, have failed to uphold 
contentions that Miranda warnings 
are required in commitment 
proceedings. To the extent that 
these cases rely on the “treatment 
purposes” of involuntary civil 
commitment proceedings, they are 
probably unacceptable. According 
to the U.S. Supreme Court, 
procedural safeguards are required 
because of the failures of promised 
treatment, which make civil 
commitment and criminal 
incarceration virtually identical.!5 

Past claims under general state 
constitution self-incrimination pro- 
visions have also proved 
insufficient.!® But in holding that 
the fifth amendment may apply in 
additional civil contexts involving 
inculpatory remarks and loss of 
liberty,!’ the U.S. Supreme Court 
has recognized the inappropriate- 


ness of reasoning that civil 
commitment is not a criminal 
proceeding. 


Rights of Accused 


Article I, §16 of the Florida 
Constitution, which sets forth rights 
of the “accused,” should be 
amended to include the rights of 
those against whom involuntary 
commitment proceedings are 
brought. The first sentence of §16 
would then state: 


In all criminal prosecutions and involuntary 
civil commitment proceedings the accused 
shall, upon demand, be informed of the 
nature and cause of the accusation against 
him, and shall be furnished a copy of the 
charges, and shall have the right to have 
compulsory process for witness, to confront 
at trial adverse witnesses, to be heard in 
person, by counsel or both, and to have a 
speedy and public trial by impartial jury in 
the county where the crime or commitment 
criterion was committed. 
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The United States Constitution 
generally mandates adequate 
notice where denial of liberty is 
sought.'§ Lower courts have 
provided that notice should allow 
sufficient time to prepare for the 
hearing. The notice should be 
written in understandable language 
identifying the hearing’s place and 
time, citing the appropriate statute, 
advising of hearing rights, and 
stating the names of opposing 
witnesses and specific reasons to 
support commitment.!® 


Hawks v. Lazaro and Lessard v. 
Schmidt also recognized the right to 
confront witnesses in commitment 
proceedings: 


We hold that [the] provision of the statute is 
unconstitutional because it contemplates the 
submission of documents or reports without 
the authors of those documents being 
present during the hearing. The introduction 
of this type of hearsay evidence denies the 
individual an opportunity to confront and 
cross-examine witnesses. . .2° 


In Specht v. Patterson,?! the U.S. 
Supreme Court held that civil or 
criminal sex offender commitment 
proceedings are subject to due 
process requirements and 
established the right to confront 
witnesses in cases involving 
deprivation of liberty. 


The right to be present at one’s 
commitment hearing has been 
acknowledged by several courts.” 
Lessard held that patient 
attendance at the hearing was 
mandatory. Hawks noted that in 
Gault, the U.S. Supreme Court 
extended the right to be present to 
juvenile court proceedings, 
ignoring parens patriae arguments 
and refusing to distinguish between 
criminal and juvenile proceedings 
on the basis of “criminal” or “civil” 
characterizations. Hawks stat 
that, “The subject individual, just as 
a criminal defendant, must be 
present in person and cannot waive 
the right.” 


Regarding the right to 
representation by counsel, the U.S. 
Court of Appeals for the Tenth 
Circuit has Ae d that: “Where... the 
state undertakes to act in parens 
patriae, it has an inescapable duty 
to... see that a subject of . . . invol- 
untary commitment proceedings is 
afforded the opportunity to the 
guiding hand of legal counsel at 
every step of the proceedings.”*‘ 
Other courts have recognized the 
right to counsel, noting that 


counsel’s presence is not required at 
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the examination or psychiatric 
interview stage.* 

The importance of meaningful 
and effective counsel cannot be 
over-emphasized. A scathing deci- 
sion has ordered the immediate 
release, or commencement of new 
commitment proceedings, for more 
than one year’s worth of cases in a 
probate division which was found 
to have operated a “greased runway 
to the County Mental Health 
Center.” The court established 
that there was only one jury trial in 
15 months and 1,238 applications; 
that the right to file motions was 
waived by a closed panel of court- 
appointed attorneys in 100 percent 
of the cases for 15 months; and that 
the right to appeal by writ of habeas 
corpus was never explained on the 
record to defendants. The right to 
file habeas writs was waived in 99 
percent of 838 cases; no lawsuits 
were filed by panel attorneys; and 
no objections were made_ to 
evidentiary irregularities. Witnesses 
were not cross-examined, 
subpoenas were almost never 
sought and transcripts were 
infrequently requested. The court 
concluded: 


A lawyer who does nothing, or who assists 
the prosecution is obviously not the effective 
assistance of counsel that is envisioned by the 
6th and 14th amendments to the Constitu- 
tion. Those petitioners would undoubtedly 
have been better off without any counsel 
whatever, rather than to be represented by 
counsel who became a part of the 
prosecution effort to detain or commit 
them.?” 


In 1961, the American Bar 
Foundation observed that “a jury 
trial is guaranteed to every 
individual, including the mentally 
ill, even if it is not specifically 
provided for by the statutes.”2 The 
key test “is the extent to which 
provision was made for trial by jury 
at the time the state’s constitution 
was adopted.””’ Many state courts 
have recognized a common law 
right to jury trial in insanity 
proceedings, and have preserved 
the right by extension through state 
constitutional provisions. 

There are several persuasive 
arguments for a right to jury trial in 
commitment proceedings.*® The 
crucial concern is the reduction of 
wrongful hospitalizations. There is 
the likelihood that in the desire to 
avoid more formal, time- 
consuming and expensive jury 
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PUBLIC INTEREST LAW 


trials, “more negotiated releases 
and a more careful consideration of 
the need for commitment” will 
occur.*! 


[T]he very existence of the possibility of a 
jury trial may cause the court to take its role 
as a fact finder more seriously and apply due 
process requirements more stringently. . . .* 

The California Court of Appeal 
recently held in commitment or 
recommitment proceedings that an 
allegedly retarded individual is en- 
titled to a requested jury trial.** The 
court noted that in California, only 
the mentally retarded and youth 
authority wards were subject to 
involuntary commitment without 
jury trial, and found no compelling 
state interest for denying jury trial 
to those two classes. 

The best guarantee of a right to 
jury trial, however, is the protection 
of categorical provision in the state 
constitution. Where a_ person’s 
liberty is in jeopardy, the state 
constitution should offer the 
mentally disabled as much 
protection as it offers the person 
accused of crime. The protection 
should include the right to notice; 
the rights to subpoena, confront, 
and cross-examine witnesses; the 
right to be present at one’s own 
hearing; the right to representation 
by counsel; and the right to speedy, 
proximate, and public jury trial. 


Excessive Punishments 


In Article I, $17, relating to 
excessive punishments, add the 
words “or indefinite involuntary 
commitment.” Section 17 would 
then state: “Excessive fines, cruel or 


Authors May Receive 
Designation Credit 


Articles dealing with 
approved designations of 
practice and published in The 
Florida Bar Journal can eam 
credit hours for the author under 
the Florida Designation Plan. 
For more information, write The 
Florida Bar, Designation Plan, 
Tallahassee, Florida 32304. 


unusual punishment, attainder, for- 
feiture of estate, indefinite 
imprisonment or indefinite 
commitment, and _ unreasonable 
detention of witnesses are for- 
bidden.” 

The phrase ‘indefinite 
imprisonment’’ refers to 
incarceration which has no exact 
limits. Institutionalization in a 
public mental facility is often 
pursuant to long-term, indeter- 
minant procedure. The mentally 
disabled in Florida should have at 
least as much constitutional 
protection against indeterminant 
loss of liberty as imprisoned 
criminals. 

In one jurisdiction having time 
limits for all commitments, the first, 
nonobservation commitment lasts 
no longer than six months, and any 
subsequent commitments last no 
longer than one year.*4 Chief Judge 
Bazelon has added that: “Indefinite 
confinement without treatment of 
one who has been found not 
criminally responsible may be so 
inhumane as to be ‘cruel and 
unusual punishment.’ 


Right to Treatment 


In Article I of the Florida Consti- 
tution, relating to declaration of 
rights, add the following new 
section: “Any person involuntarily 
committed to any mental institution 
has a right to receive such 
individual treatment as will give 
that person a realistic opportunity 
to be cured or to improve his mental 
condition, by the least drastic 
means, and with informed consent 
by that person, or guardian when 
incompetent.” This suggestion 
basically accords state constitution 
recognition to the rights to 
treatment (habilitation), to the least 
restrictive alternative treatment, 
and to refuse treatment. 


In the 1974 case of Donaldson v. 
O’Connor the Fifth Circuit held 
“that a person involuntarily civilly 
committed to a_ state mental 
institution has a constitional right to 
receive such individual treatment as 
will give him a _ reasonable 
opportunity to be cured or to 
improve his mental condition.”*6 In 
Wyatt v. Aderholt, the Fifth Circuit 
confirmed its decision and 
sanctioned federal district courts to 
order minimum levels of 
psychiatric treatment for persons 
civilly committed to state 
institutions.*’ In affirming the Fifth 


Circuit’s Donaldson decision on 
other grounds, the U.S. Supreme 
Court observed that the decision 
was deprived of precedential effect. 
However, by denying certiorari in 
Burnham v. Department of Public 
Health of the State of Georgia,** the 


Supreme Court has _ arguably 
rehabilitated the precedential value 
of Donaldson v. O’Connor, and 
especially of Wyatt. The Donaldson 
decision also ratified the 
application in past cases of the less 
restrictive alternative doctrine to 
the civil commitment process. The 
Supreme Court stated that “while 
the state may arguably confine a 
person to save him from harm, 
incarceration is rarely if ever a 
necessary condition for raising the 
living standards of those capable of 
surviving safely in freedom, on 
their own or with the help of family 
or friends. See Shelton v. Tucker, 
364 U.S. 479, 488-490."°° The 
reference to Shelton is significant 
because it is the precedent for the 
principle that otherwise legitimate 
government purposes must be 
pursued by means least restrictive 
of personal freedom. 

Consistent with this meaning, 
and flowing logically from the right 
to treatment in the least restrictive 
alternative setting, is the right to be 
treated only with informed consent, 
either personally or by a guardian 
when incompetent. The right to 
refuse treatment is grounded in the 
first, third, fourth, fifth, eighth, 
ninth, and fourteenth amend- 
ments. 


Voting and Holding Office 


In Article VI, §4 of the 
Florida Constitution, relating to 
voting and office disqualifications, 
delete the phrases “or adjudicated in 
this or any other state to be mentally 
incompetent” and “or removal of 
disability.” Section 4 would then 
state: “No person convicted of a 
felony shall be qualified to vote or 
hold office until restoration of civil 
rights.” 

The problem with “any” 
adjudication of mental incompe- 
tence as a constitutional 
disqualification for voting, or 
holding office, is that it assumes the 
accuracy, relevance, fairness, and 
uniformity of all judicial 
proceedings to determine 
incompetency.‘! The existence of a 
court order adjudicating mental 
incompetence is not necessarily an 
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evaluation of a person’s mental 
condition to vote, or to hold office. 
It could be a determination, by as 
many procedures and criteria as 
there are jurisdictions, of such 
complicated matters as capacity for 
managing financial and _ legal 
affairs. 

Fears about the impact of mental 
patients voting may ironically be 
attributable to “guilt feelings” 
about institutionalization, or 
political paranoia. One study of 
mental patient voting patterns has 
revealed that there is a close 
correlation to the voting pattern of 
the community where the 
institution is located.‘ 

The U.S. Supreme Court has not 
yet had the occasion to consider 
whether a voting restriction based 
on mental incompetence must be 
justified only by a compelling state 
interest which overrides a personal 
interest in voting. However, the 
Court has suggested that if a 
“literacy test” discriminated against 
a particular class, it might be 
unconstitutional.** The right to 
vote, and the holding of office, as 
long as a person is otherwise 
qualified, should not be negatively 
susceptible to, and led by, such an 
arbitrary and enthusiastic label as 
“any adjudication of mental 
incompetency.” 


Conclusion 


It is hoped that these suggestions 
will at least commence an 
accelerated public dialogue. These 
suggested constitutional provisions 
are necessary to dig beneath the 
tautology, subterfuge, camouflage, 
and good intentions of the label 
“mentally disabled.” There is some 
truth to the observation that the 
civilization of a society can be best 
measured by its action for the more 
unfortunate. Governmental and 
personal dignity are most enhanced 
by adherence to John Stuart Mill’s 
principle that the only freedom 
deserving the name pursues its own 
good in its own way, without 
depriving others of theirs, or 
impeding their efforts to obtain it. 
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ENVIRONMENTAL LAW 


An Overview of 
Fuel Replacement 
Under the 
Powerplant and 
Industrial Fuel 
Use Act of 1978 


By Lawrence N. Curtin 
and W. Daniel Stephens 


Since the Arab oil embargo of 
1973-74, federally mandated fuel 
conversion by electric utilities and 
major industrial users has been 
viewed as a feasible means of 
reducing dependence on imported 
energy. In late 1974 the Energy 
Policy Office of the Executive 
Office of the President issued EPO 
Reg. 2' prohibiting utilities from 
switching from the use of high to 
low sulfur content fuels.2 When 
authority for that program expired, 
the Federal Energy Administration 
(FEA)? promulgated regulations 
expanding upon the requirements 
of EPO Reg. 2‘ and providing a 
process for obtaining exemptions 
based upon the inability to meet 
ambient air quality standards’ and 
other factors.6 The availability of 
these exemptions sharply reduced 
the effectiveness of this program 
and the regulations were revoked in 
1976.7 

However, by the time the FEA 
program was terminated, Congress 
had already acted to provide 
specific coal conversion legislation 
in the form of the Energy Supply 
and Environmental Coordination 
Act of 1974 (ESECA).§ ESECA, 
enacted as an emergency statute, 
was intended to be a temporary 


coal conversion program. Under its 
provisions, the FEA was authorized 
to issue orders prohibiting the use of 
oil or natural gas as a primary 
energy source in certain existing 
power plants and major fuel 
burning installations, when the 
requisite findings were made.® In 
addition, ESECA authorized FEA 
to issue 
requiring power plants and major 
fuel burning installations in the 
early planning stages to be designed 
with the capability to burn coal.!® 
None of these programs was 
particularly successful, and the 
ESECA program particularly 
received criticism due to _ its 
unwieldy administrative pro- 
cedures and its lack of meaningful 
impact 
However, each did to some degree 
make an attempt to incorporate 
environmental concerns into the 
decision-making process. 

On April 20, 1977, President 
Carter’s National Energy Plan was 
proposed to Congress. Although 
the plan was primarily based upon 
energy conservation measures, a 
fuel conversion program was also 


included. After extensive legislative 


hearings, and passage of the Clean 
Air Act Amendments of 1977 in the 
intervening period, the National 
Energy Plan became a law in late 
1978 in the form of the National 
Energy Act. The NEA included the 
Powerplant and Industrial Fuel Use 
Act of 1978,'2 providing for 
mandatory and discretionary 
prohibitions on the use of 
petroleum or natural gas by 
covered facilities. Although the 
Fuel Use Act has been in existence 
for only a short time, its brief 
history provides every indication 
that fuel conversion will be 
vigorously pursued by the 
Department of Energy. 

The energy emergency recently 
declared by President Carter!® 
highlights the fact that Florida is 
among those areas of the country 
facing serious decisions regarding 
fuel selection in the near future that 
will be affected by the Fuel Use 
Act. Several industrial facilities in 
Florida have already been the 
subject of initial negotiations with 


“construction orders” . 


on fuel selection.!! | 


DOE concerning the applicability 
of FUA and the list of affected 
facilities will undoubtedly grow." 
The Fuel Use Act appears to 
provide an effective mechanism for 
enforcing the national policy goal 
of greater coal utilization. The most 
significant constraint to achieving 
this goal is environmental 
requirements—primarily those 
relating to air pollution."5 The 
legislative findings and statement 
of purposes, as well as various other 
portions of FUA, give recognition 
to environmental concerns in a 
manner that suggests that those 
concerns were intended to 
supersede fuel conversion goals. 
However, the conversion program 
established by FUA has drawn only 
mixed reviews thus far and major 
environmental and economic issues 
have surfaced. The balancing of 
environmental and energy concerns 
that seems certain to occur will 
undoubtedly have a significant 
impact on the decision-making 
process in the industrial sector and, 
in many instances, the Fuel Use Act 
could become a major permitting 
concern. 

This article will briefly outline 
the major provisions of the Fuel Use 
Act and implementing regula- 
tions'® and will explore its 
relationship with the regulatory 
programs for sources of air 
pollution administered by the 
United States Environmental 
Protection Agency (EPA) and the 
Florida Department of Environ- 
mental Regulation (DER). 


Statutory and Administrative 
Prohibitions 


The Fuel Use Act generally 
prohibits the use of petroleum or 
natural gas as a primary energy 
source!’ in new powerplants'® and 
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new major fuel burning 
installations'® and precludes the 
construction of new powerplants 
without the capability to use an 
alternate fuel®® as a primary energy 
source. FUA also limits the use of 
natural gas by existing powerplants 
prior to January 1, 1990, and 
thereafter prohibits its use as a 
primary energy source.?! 

Under the Act and implementing 
regulations the Economic 
Regulatory Administration (ERA) 
may issue orders to existing 
facilities prohibiting the use of 
petroleum or natural gas as a 
primary energy source, or its use in 
an amount which exceeds the 
minimum amounts necessary to 
maintain reliability of operation, 
upon finding that: (1) the unit has or 
previously had the technical 
capability to use an alternate fuel as 
a primary energy source; (2) it has 
this technical capability or could 
have such capability again without 
substantial physical modification or 
a substantial reduction in rated 
capacity; and (3) it is financially 
feasible to use an alternate fuel.%? 

The technical capability finding 
involves a two-step process. The 
threshold consideration for 
issuance of a proposed prohibition 
order is the initial finding that the 
unit has or previously had the 
“technical capability” to use an 
alternate fuel. This is the only 
finding necessary to support a 
proposed order, although the three 
criteria set forth above must be 
present to support a final order.” 


According to the Conference 
Committee Report on FUA, the 
initial finding is intended to be only 
a “paper search” and any 
reasonable evidence of “technical 
capability,” such as engineering 
drawings, will suffice.24 For 
purposes of a proposed prohibition 
order a unit will be considered to 
have “had” technical capability to 
use an alternate fuel if it was once 
able to burn that fuel but is no 
longer able to do so due to 
temporary or permanent alterations 
to the unit. The unit “has” the 
technical capability to use an 
alternate fuel if it can burn that fuel 
regardless of the fact that minor 
adjustments may have to be made. 
This will include the situation 
where a facility is presently burning 
oil and may be able to burn 
liquified coal.2° The fact that the 
equipment necessary for 
converting the coal to a liquid does 
not exist is not dispositive in making 
this threshold determination. 

After issuance of a proposed 
prohibition order and consideration 
of comments submitted by 
interested parties? ERA _ will 
proceed to the second level of 
inquiry into the unit’s technical 
capability. This involves evaluation 
of the unit’s “real” technical 
capability necessary for a final 
order. ERA is required to find that 
the unit has the technical capability 
to burn an alternate fuel or could 
have that capability again without 
making substantial physical 
modifications or incurring a 
substantial reduction in rated 
capacity. These issues will be 
considered on a case-by-case basis 
taking into account only the 
characteristics of the unit itself. 
Real technical capability will be 
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based upon the ability of the unit 
from the point of fuel intake to 
physically sustain combustion of an 
alternate fuel and to maintain heat 
transfer.22 Therefore, the absence 
of fuel handling and _ storage 
facilities or pollution control 
devices will not prevent a finding of 
technical capability since these 
items are normally not necessary to 
sustain combustion or maintain heat 
transfer. 

If the targeted unit does not 
presently have the capability to 
burn alternate fuels ERA must 
consider whether it could again 
have such capability without 
substantial modifications on 
reduction in rated capacity. ERA 
will consider modifications to be 
substantial where the magnitude 
and complexity of the engineering 
task or impact on operations of the 
site warrant such a_ finding.” 
However, ERA will not assess 
physical modifications on the basis 
of cost or the installation of 
pollution control or fuel handling 
equipment. As examples of 
significant modifications ERA cites 
alterations affecting the furnace 
configuration or a complete 
replacement of tubes in the unit.*° 
Additionally, a combination of | 
furnace modifications which 
involve changes required for 
bottom ash removal, construction 
and engineering work and other 
modifications to the boiler other 
than furnace configuration or tube 
spacing may, in some circum- 
stances, cause the modifications to 
be substantial.?! 

A reduction in rated capacity 
which is less than 10 percent will be 
disregarded by ERA in determining 
whether a “substantial reduction” 
will occur.32 However, derating of 
10 percent or more will be assessed 
on a case-by-case basis. In making 
this finding, ERA will consider the 
impact of the reduction in available 
capacity on the system for 
powerplants and on the site for 
major fuel burning installations, as 
well as the impact on the unit itself, 
and it is possible that derating in 
excess of 10 percent will not be 
considered substantial. 

The final segment of the required 
findings is the financial feasibility 
of conversion. ERA has 
determined, and will presume, that 
it is financially feasible to use an 
alternate fuel if the cost of that fuel 
does not substantially exceed the 
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cost of using imported petroleum 
under a slightly modified version of 
the general cost calculation 
comparing the cost of using an 
alternate fuel with the cost of 
imported petroleum.** This cost 
calculation has come under attack 
by numerous commenters to the 
proposed regulations, including the 
Regulatory Analysis Review Group 
of the Council on Wage and Price 
Stability,> and will generally 
require that the cost of using 
imported oil exceed the cost of 
using an alternate fuel by 30 
percent. Expenditures required for 
pollution control facilities and fuel 
handling equipment may be 
considered for this finding. 


Prohibition Order Procedures 


ERA will normally commence 
prohibition order proceedings by 
informing the proposed order 
recipient that it is considering 
issuing a proposed order and 
inviting informal discussion. This 
step will be taken after ERA has 
completed its initial “paper search” 
and has made at least a tentative 
decision that the characteristics of 
the facility are such that a proposed 
order can be supported. Although 
this preorder conference is not 
required by the Act or the 
regulations, and ERA has rejected 
the suggestion that it be made 
mandatory,** it is expected that it 
will be used in most cases. 

After the initial contact by ERA 
and the preorder conference, if any, 
ERA will publish the proposed 
prohibition order in the Federal 
Register and will explain its reasons 
for issuing the proposed order. 
Although all the findings necessary 
to support a final order will not 
have been made at this stage, the 
proposed order must contain the 
finding that the facility has or had 
the technical capability of using an 
alternate fuel as a primary energy 
source and must be published in 
proposed form prior to issuance of 
a final order.*’ Publication in the 
Federal Register will begin the 
running of the initial three-month 
period for submitting comments on 
the proposed order.** During this 
comment period, the proposed 
order recipient is given an 
opportunity to challenge ERA’s 
finding of technical capability and 
to present eviderice which bears 
upon the other findings which will 


ultimately be required to support . 
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issuance of a final order. 

ERA has stated that although the 
burden of coming forward with the 
evidence on the other findings at 
this stage of the proceeding would 
be on the proposed order recipient, 
the ultimate burden of pursuasion 
remains with the agency.*® During 
this initial comment period, the 
proposed order recipient will also 
be required to identify, but not 
demonstrate entitlement to, 
possible bases for exemptions. It is 
extremely important to submit the 
required evidence to ERA during 
this initial comment period since, 
except in very limited circum- 
stances specified in the regulations, 
the recipient will not be permitted 
to raise issues relating to any of the 
findings in the subsequent steps of 
the prohibition order proceeding 
that were not raised in the written 
submission to ERA during. this 
initial comment period.” 

Following the end of the initial 
comment period, ERA will issue a 
notice stating whether it intends to 
go forward with the prohibition 
order proceeding. If a decision is 
made to proceed, a second three- 
month period commences during 
which the recipient is given an 
opportunity to present written 
evidence of qualification for any 
exemption it desires to present as a 
defense to issuance of the final 
prohibition order.‘! Again, except 
in those circumstances specified in 
the regulations, the recipient will 
not be permitted to contest issuance 
of the final prohibition order on the 
basis of evidence relating to an 
exemption upon which it did not 
present evidence during this second 
comment period.*? Of course, after 
the final prohibition order is issued, 
the recipient is free to file a petition 
for any available exemption from 
the prohibition order the same as 
any other petitioner. 

The disadvantage of this 
procedure is that the petitioner will 
be required to analyze all available 
alternate fuels and submit a 
detailed Fuels Decision Report 
where required for the particular 
exemption being sought.? In 
contrast, the evidence submitted 
during the second three-month 
comment period establishing 
entitlement to an exemption need 
only consider the alternate fuel or 
fuels involved in the proposed 
finding by ERA. Additionally, 
during the pendency of the 


question 


exemption request after issuance of 
a final prohibition order the 
prohibition will ordinarily remain 
in effect while ERA considers the 
petition. This procedure makes it 
clear that if an exemption is to be 
sought, it is essential to prepare for 
and submit the appropriate 
evidence during the second three- 
month comment period rather than 
waiting for issuance of the final 
order. 

‘After the second three-month 
comment period terminates, ERA 
will either revoke the proposed 
order or proceed and make 
available its tentative staff 
decision. If ERA determines to 
proceed, an opportunity will be 
provided for interested persons to 
request a hearing on the issues.‘ 
The hearing will provide a forum to 
the parties regarding 
ERA’s proposed order and 
tentative staff decision and _ the 
rebuttal to any showing of potential 
qualification for an exemption that 
has been made. ERA will then 
determine whether a final 
prohibition order should be issued. 
This determination will be based 
upon a review of the entire 
administrative record and will not 
be effective earlier than 60 days 
after publication in the Federal 
Register.“ 

The provisions for judicial 
review of prohibition orders are 
contained in §702 of the Fuel Use 
Act.** It is important here to note 
only that this section provides that 
persons aggrieved by such orders 
may file a petition for judicial 
review in the United States Court of 
Appeals in the circuit where the 
person resides at any time before 
the 60 days after the date the order 
is published. Under this section it 
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appears that the petition must be 
filed not later than the 59th day 
after its publication to be timely. 
Presumably, a petition filed 60 days 
after publication of the order would 
be subject to dismissal for lack of 
jurisdiction.*® 


The Fuel Use Act and regulations 
provide a number of temporary 
and permanent exemptions from 
the prohibitions for both new and 
existing powerplants and major fuel 
burning installations.5* Most of 
these exemptions require the 
petitioner to submit a detailed fuels 
decision report’! and ERA has 
authority to impose certain 
conditions, including conservation 
measures, upon any exemption 
granted.*2 In general, permanent 
exemptions for new or existing 
facilities may not be approved 
unless ERA finds that fluidized bed 
combustion is not economically and 
technically feasible and that the use 
of a mixture of natural gas or 
petroleum and an alternate fuel 
would not be economically and 
technically feasible.5* Certain 
exemptions may also trigger the 
provisions of the National 
Environmental Policy Act of 1969 
and an environmental impact 
statement may be required. 

Of particular interest here is the 
environmental requirements 
exemption.5> To obtain a 
permanent exemption based on 
inability to meet applicable 
environmental requirements, a new 
powerplant or major fuel burning 
installation must demonstrate that, 
despite diligent good faith efforts, it 
will be unable to comply with the 
prohibitions of the Fuel Use Act 
within five years after beginning 
operation without violating any 
applicable federal or state 
environmental requirements.*® 
Additionally, a new powerplant 
must demonstrate that there are no 
reasonable alternate sites which 
would permit the use of alternate 
fuels in compliance with applicable 
federal and state environmental 
requirements.*” 

The regulations specify that 


compliance will be based solely on 
an analysis of the capability of the 
unit to physically achieve 
applicable environmental 
requirements.®® The cost of 


compliance is not considered, 
although cost-related factors may 
be addressed for other exemptions. 
In addition to the environmental 
compliance analysis, the applicant 
must submit an examination of the 
regulatory options available in 
seeking to achieve environmental 
compliance. This includes the 
availability of offsets, if needed, 
and the potential for securing 
variances, state implementation 
plan (SIP) revisions, and any other 
method of compliance with the 
restrictions.5® The analysis must 
illustrate and document the effort, 
if any, to locate and _ identify 
available offsets and to secure 
variances and SIP revisions. This 
would include copies of 
correspondence initiated or 
received by the applicant 
concerning the regulatory options 
and any technical studies 
supporting the conclusions of the 
applicant. 

EPA objected to these 
“examination of regulatory 
options” requirements on_ the 
grounds that requiring the 
applicant for an environmental 
exemption to attempt to secure a 
variance, SIP revision, or even a 
redesignation of a PSD area, 
violates the Fuel Use Act since such 
a requirement could arguably be 
used for delay or to avoid 
compliance with the require- 
ments.*! ERA, however, maintains 
that Congress intended that the 
applicable environmental 
requirements be interpreted 
broadly to mean all requirements 
which would be imposed or 
allowed, including regulatory 
options such as variances and SIP 
revisions which allow construction 
and operation of a facility “in 
compliance” with environmental 
restrictions.*2 ERA contends that 
until all of these options have been 
pursued, it cannot establish the 
limits of what constitutes 
applicable environmental 
requirements in a particular case. 
Moreover, ERA notes that without 
the “exemption” provisions in the 
Fuel Use Act, facilities would 
pursue all “appropriate” regulatory 
options in an effort to construct the 
facility and, therefore, it is 


reasonable to require that those 
same options be pursued with equal 
diligence to establish the good faith 
effort to comply.® 

Because ERA has elected to 
administer this exemption in a 
manner which requires examin- 
ation of compliance with 
environmental requirements 
regardless of the cost of the 
technology, it appears that as a 
practical matter the exemption will 
be virtually unavailable. It seems 
likely that it will be granted only in 
those cases where there are truly no 
methods to control the pollutants in 
question and the state regulatory 
agency will not grant an exemption 
under any circumstances. Even 
under these conditions, the 
exemption process could take 
several months to complete. 


Clean Air Amendments of 1977 


As noted previously, the Clean 
Air Amendments of 1977® present a 
significant environmental 
constraint on the use of coal. 
Generally, the three issues of major 
importance to users of coal or other 
alternate fuels under the Clean Air 
Act are: (1) new _ source 
performance standards; (2) 
prevention of significant 
deterioriation (PSD) requirements; 
and (3) requirements for areas that 
are not attaining national ambient 
air quality standards (NAAQS). 

Section III of the Clean Air 
Amendments of 1970 authorized 
EPA to establish standards of 
performance for pollution control 
for certain categories of new and 
modified stationary sources of air 
pollution.*5 The new source 
performance standards (NSPS) 
were designed to prevent sources 
from aggravating local pollution 
problems and to provide uniform 
standards throughout the country 
so no area would become a haven 
for polluters. The 1970 Act required 
that the NSPS reflect the degree of 
emission control achieveable 
through the use of the “best 
demonstrated” system of emissions 
reduction, taking into account the 
cost of that reduction. 

The basic structure of 
remains unchanged despite the 
major overall by the 1977 
amendments. Section 111 now 
requires that EPA complete 
promulgation of NSPS for major 
sources by August 7, 1982.° 
Additionally, the amendments 
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require EPA to revise the NSPS for 
fossil fuel fired sources to provide 
for continuous technological 
emission controls and a percentage 
reduction in emissions from those 
which would have resulted from 
the use of fuels not subject to 
treatment prior to combustion. 
Thus, §111 appears to effectively 
prohibit or at least discourage the 
use of low sulfur oil or coal as the 
sole means of achieving compliance 
with NSPS. Fossil fuel fired sources 
subject to NSPS revised under the 
1977 amendments will have to 
employ such control strategies as 
pretreatment of fuels, electrostatic 
precipitators and flue gas 
desulfurization systems. 

New NSPS have been promul- 
gated for electric utility steam 
generating units capable of firing 
more than 250 million BTUs of heat 
input per hour. These NSPS 
generally require achievement of 
certain emission limitations and a 
specified percentage reduction in 
potential emissions. New NSPS for 
industrial steam generators have 
not yet been proposed although 
EPA has recently announced its 
intent to adopt such standards for 


all sizes of steam generators.” 
When adopted, the revised NSPS 
will establish emission limitations 
that require achievement of a 
percentage reduction in emissions. 
The current NSPS apply only to 
steam generators with a heat input 
rate of 250 million BTUs per hour or 
greater.”! 

Generally, sources that 
commence construction or 
modification on a date after NSPS 
applicable to that source category 
were first proposed or adopted are 
subject to the requirements.”72 NSPS 
must be continuously achieved and 
EPA has only limited authority to 
grant waivers involving the use of 
“innovative technology.”” Failure 
to meet these standards will expose 
a source to imposition of penalties 
for noncompliance under §120 of 
the Clean Air Act as well as criminal 
and civil penalties under §113 of the 
Clean Air Act.”4 

The Clean Air Act does provide 
specific recognition of some of the 
problems associated with coal 
conversion. Section 111 specifies 
that conversion to coal by reason of 
an order issued pursuant to ESECA 
or any superseding legislation does 


not constitute a “modification” for 
purposes of applying NSPS.’5 
However, this “exemption” does 
not specifically include other 
alternate fuels.” 

In addition to mandating revision 
of the NSPS for certain sources, the 
1977 amendments established a 
federal preconstruction review and 
permitting program for certain new 
and modified major sources of air 
pollution locating in areas where 
the NAAQS are being met.” These 
requirements are aimed at the 
prevention of significant 
deterioration of air quality and 
apply to certain named source 
categories and all other sources 
exceeding a threshold emission 
level.78 These covered sources may 
not commence construction or 
modification except in compliance 
with a PSD permit issued by EPA or 
a state that has been delegated 
permitting responsibilities. Florida 
does not yet have such authority. 
Most new powerplants and 


installations that comply with the 
prohibitions of the Fuel Use Act 
will be subject to the PSD review 
requirements. Compliance with 
these requirements may affect 
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siting considerations since the 
review necessary will include a 
determination that the facility will 
not cause or contribute to a 
violation of either a _ national 
ambient air quality standard or the 
available growth increment.” If 
such a violation is projected, the 
facility will be required to obtain an 
offsetting reduction in emissions 
from another source or locate 
elsewhere. For existing units the 
primary issue of concern is whether 
a conversion order issued pursuant 
to the Fuel Use Act would subject 
that source to PSD review. This 
issue is partially resolved by the 
provisions of the Clean Air Act 
Amendments of 1977 and EPA’s 
PSD regulations. Since the 
definition of “modification” 
contained in §111 of the Clean Air 
Act controls the PSD provisions of 
the statute, conversion to coal by 
reason of an order from ERA would 
not be a modification that would 
subject the source to PSD review 
requirements. In addition, the PSD 
regulations provide that fuel 
switching required by ERA and, in 
limited circumstances, voluntary 
fuel switches are not considered to 
be modifications that would subject 
these sources to PSD review.*® 

These exemptions do not, 
however, end the inquiry since the 
increase in emissions, if any, as a 
result of the switch to an alternate 
fuel is considered to consume 
available growth increment.®! 
Accordingly, an existing source that 
would not otherwise be subject to 
PSD review and the stringent 
provisions relating to utilization of 
the best available control 
technology may be required to 
employ that technology or one 
which is more costly due to the fact 
that sufficient growth increment is 
not available. Of course, an existing 
source does not have the additional 
flexibility of choosing an alternate 
site. The regulations provide only 
short-term relief for this situation in 
the form of a temporary exclusion 
from increment consumption.®? 
Upon expiration of the exclusion, a 
retrofit of the unit could be 
required. 


For sources that are either 
locating or located in areas that are 
not currently attaining national 
ambient air quality standards, the 
Clean Air Act established a 
preconstruction review and 
permitting program to be enforced 
by the states.*? Prior to July 1, 1979, 
EPA regulations governed 
construction in these areas.*4 After 
that date, states are required to have 
submitted and secured EPA 
approval of revised implementa- 
tion plans which institute the 
nonattainment provisions 
contained in Part D of the Clean Air 
Act. If the state failed to secure 
EPA’s approval of the revisions, 
construction of major new sources 
and major modifications in or 
affecting the nonattainment areas is 
prohibited.5 The _ interpretative 
ruling now has only limited 
applicability. Where this ruling 
applies, mandatory fuel switches 
have been exempted from the 
definition of “modification.”** 

Although the provisions of the 
Clean Air Act outlined above 
represent a major attempt to 
reconcile environmental and 
energy policies, strong opposition 
to wholesale conversion to coal has 
been expressed by environmental 
groups. This opposition is based 
primarily upon concern over the 
effect such conversions may have 
on increasing acid rain; an issue the 
Clean Air Act does not appear to 
provide authority to solve. 


State Permitting Requirements 


New sources locating in areas 
that are currently attaining national 
ambient air quality standards must 
obtain a permit from DER and, 
under its PSD program, will 
normally be required to utilize the 
best available control technology 
(BACT). The BACT requirement is 
triggered if the facility will cause an 
increase in pollutant concentration 
over the baseline.*7 New sources 
locating in nonattainment areas will 
also be required to obtain a 
preconstruction permit and satisfy 
a number of preconstruction 
requirements including compliance 
with NSPS or the lowest achievable 
emission rate (LAER), depending 
on the emission rate of the facility.** 

Unlike the federal regulations, 
the Florida PSD regulations do not 
explicitly exempt from review 
modifications to sources 
necessitated as a result of a 


conversion order under the Fuel 
Use Act. Consequently, a 
powerplant or installation required 
to switch to the use of an alternate 
fuel would likely be required to 
undergo state PSD review if the 
switch would cause an increase in 
the emissions from the facility.* 
However, if the source was 
originally designed to burn the 
alternate fuel proposed to be used 
there is an argument available that 
PSD review is not applicable and 
that the facility need only obtain an 
operating permit from DER to 
accommodate the fuel switch.% 
Additionally, since the baseline will 
in many instances be calculated on 
the basis of a facility's allowable 
emissions, sources with actual 
emissions lower than allowable 
emissions that are required to 
switch fuels or that voluntarily 
switch fuels may be able to avoid 
the application of best available 
control technology based on the 
fact that there will be no increase in 
pollutant concentration over the 
baseline as a result of the switch.*! 

The nonattainment regulations 
provide for only a limited 
exemption from the review 
requirements based on the receipt 
of an order from ERA requiring a | 
fuel switch.°2 Unlike the federal 
interpretative ruling, the Florida 
nonattainment rules include most 
fuel switches within the definition 
of “modification” and _ require 
preconstruction review of the 
facility. 

For existing sources required to 
switch fuels, it appears that the 
most serious environmental 
permitting obstacles will be 
encountered at the state level. Since 
EPA has only limited authority to 
regulate existing sources, the major 
battle may center on the 
applicability of state PSD review 
and the allowable emission rate 
after the switch has been 
accomplished. 


Conclusion 


The broad policy goals forcing 
energy users to abandon traditional 
concepts of unlimited reserves of 
petroleum or natural gas for use as 
energy sources has focused acute 
awareness on the potential friction 
between environmental protection 
and the need for reasonably 
available energy sources. While the 
goals of FUA and the various 
federal and state environmental 
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statutes are indeed laudatory, these 
goals will not always be 
complementary and owners and 
operators of powerplants and 
installations must be conscious of 
the interrelationship of these 
statutes and be prepared from a 
planning and cost standpoint to 
deal with additional regulatory 
controls in the permitting process. 
Although the federal environmental 
requirements are important, it 
appears that state and_ local 
requirements may be dispositive 
of many of the permitting 
issues. This increased involvement 
of governmental bodies in the 
permitting process serves 
to make the process more 
.complex, less predictable and more 
costly. While the ultimate answer 
may lie in curative legislation for 
consolidated permitting, the 
practitioner must necessarily focus 
on the problem of timing and cost at 
an early stage in the planning 
process. FUA’s relationship with 
the federal and state environmental 
requirements may well constitute 
the critical path of this permitting 
process. 
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Russel A. Bowman, Occidental 
Chemical Company, Houston, 
Texas, in preparation of this article. 
Mr. Bowman has had extensive 
experience in dealing with the 
Department of Energy under the 
Fuel Use Act. 


' 38 Fed. Reg. 32577 (November 27, 1973). 
EPO Reg. 2 was promulgated under 
authority granted by the Economic 
Stabilization Act of 1970 (12 U.S.C. §1904). 

2 The purpose of this prohibition was to 
prevent utilities that had voluntarily 
switched to coal during the Opec embargo 
from switching back to oil. 

3 The FEA was created by the Federal 
Energy Administration Act of 1974 (Pub. L. 
No. 93-275). The functions of the FEA were 
transferred to the Department of Energy, 
created by the Department of Energy 
Organization Act (Pub. L. No. 95-91) which 
was signed into law by President Carter on 
August 4, 1977. 

410 C.F.R. §215.1-.7 [39 Fed. Reg. 15137 
(May 1, 1974), republished in 39 Fed. Reg. 
35558 (October 1, 1974)]. 

510 C.F.R. §$215.6(a). This exemption was 
granted automatically upon certification 
from the state air pollution control agency 
that the use of petroleum products was 
necessary to meet the primary national 
ambient air quality standards. 

§ Exemptions could also be obtained 
based upon undue economic hardship and 
the availability of fuels necessary for 
compliance. 10 C.F.R. §215.7. 
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7 The revocation of Part 215 was a result of 
FEA action exempting middle distillates 
from the Mandatory Petroleum Allocation 
and Price Regulations. This action would 
have required a conforming amendment to 
Part 215 reflecting the exemption. Since 
middle distillates constituted the greatest 
part of the fuels subject to Part 215, the 
exemption from the Mandatory Petroleum 
Allocation and Price Regulations ended the 
effectiveness of Part 215. See 41 Fed. Reg. 
17512, 17514 (April 26, 1976). 

* Pub. L. No. 93-319, 88 Stat. 246 (codified 
in 15 U.S.C. §791-798). 

9 15 U.S.C. §792(a), (b)(1). These findings 
included the following: (1) that the plant or 
installation had the necessary plant 
equipment and the capability to burn coal as 
of June 22, 1974, or was designed with or 
acquired that capability subsequently; (2) 
that sufficient coal would be available 
during the period when the order would be 
in effect; (3) that the substitution would be 
both practicable and consistent with the 
purposes of ESECA; and (4) in the case of a 
powerplant, that the order would not impair 
the reliability of service in the area served by 
that plant. ESECA also provided that if the 
FEA found that the facility no longer met the 
criteria, the order must be modified or 
rescinded. Id. §792(b)(1). 

1 15 U.S.C. §792(c). 

" Part of the difficulty with the ESECA 
program can be attributed to the dual 
agency approach mandated by the statute. 
Under this approach, prohibition orders 
could not become effective until the date the 
Administrator of the Environmental 
Protection Agency (EPA) certified as the 
date that the facility could comply with all 
applicable air pollution control 
requirements. 15 U.S.C. §792(b)(3)(B). This 
included federal, state or local laws and 
regulations limiting emissions resulting from 
the combustion of fuels. An example of the 
effect of failure of EPA to certify a 
prohibition order can be found at 45 Fed. 
Reg. 19296 (March 25, 1980), in which the 
Department of Energy proposes to rescind a 
prohibition order issued to a powerplant for 
this reason. The withholding of certification 
in this case is based on the refusal of the 
Governor of the state to agree with EPA’s 
determination that coal can be burned. 

'2 Pub. L. No. 95-620, 92 Stat. 3289 
(codified in 42 U.S.C. §8301 et seq.) (Fuel 
Use Act or FUA). The Fuel Use Act will be 
administered by the Department of Energy 
(DOE), Economic Regulatory Administra- 
tion (ERA). Also included in the National 
Energy Act were the Public Utility 
Regulatory Policies Act of 1978; the Energy 
Tax Act of 1978; the National Energy 
Conservation Policy Act; and the Natural 
Gas Policy Act of 1978. 

13 44 Fed. Reg. 21245 (April 10, 1979). The 
determination that a _ regional energy 
emergency existed was made pursuant to 
§110(f) of the Clean Air Act [42 U.S.C. 
§7410(f)]. The determination was based 
upon a shortage of low sulfur oil and resulted 
in authorization for temporary suspension of 
certain particulate and opacity control 
regulations applicable to fossil-fuel fired 
powerplants. This suspension authority was 
extended several times. 44 Fed. Reg. 27063 
(May 9, 1979); 44 Fed. Reg. 34093 (June 14, 
1979); 44 Fed. Reg. 40627 (July 12, 1979); 44 
Fed. Reg. 61157 (October 24, 1979). 

'4 The DOE issued determinations that two 
major fuel burning installations located in 


North Florida are “existing” facilities under 
FUA and not subject to the mandatory 
prohibitions applicable to new units. 44 Fed. 
Reg. 52861 (September 11, 1979); 44 Fed. 
Reg. 66657 (November 20, 1979). The effect 
of these determinations is that the units are 
permitted to burn oil or natural gas unless a 
prohibition order is issued. Prohibition 
orders are discussed in the text 
accompanying notes 36-49, infra. 

'S The environmental implications of the 
Department of Energy’s implementation of 
the Fuel Use Act are identified in the “Final 
Environmental Impact Statement—Fuel 
Use Act—April 1979” prepared pursuant to 
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the requirements of the National 
Environmental Policy Act of 1969. 
Availability of this document was noticed on 
April 6, 1979 (44 Fed. Reg. 2645). In addition 
to air pollution controls, regulatory 
programs established under the Clean Water 
Act of 1977, the Safe Drinking Water Act, the 
Resource Conservation and Recovery Act of 
1976, as well as state and local programs, 
may have an impact on facilities burning 
coal or other alternate fuels. 

'6 Most of the regulations implementing the 
provisions of the Fuel Use Act have been 
promulgated by the Department of Energy 
in interim final form. These regulations are 
found at 44 Fed. Reg. 28530 (May 15, 1979); 
44 Fed. Reg. 28950 (May 17, 1979); and 44 
Fed. Reg. 43176 (July 23, 1979), and will be 
codified in 10 C.F.R. Parts 500, 501, 502, 503, 
504, 505, 506 and 507. The regulations 
relating to classification of “transitional 
facilities” have been finalized, 44 Fed. Reg. 
60690 (October 19, 1979), and will be 
codified in 10 C.F.R. Part 515. Citations 
herein will be to the regulations as they will 
appear in the Code of Federal Regulations 
unless otherwise noted. 

The statute defines “primary energy 
source” to mean the fuel or fuels used by any 
existing or new electric powerplant or major 
fuel burning installation, except it does not 
include, as determined under rules 
prescribed by the Secretary — (A) the 
minimum amounts of fuel required for unit 
ignition, startup, testing, flame stabilization, 
and control uses and (B) the minimum 
amounts of fuel required to alleviate or 
prevent (i) unanticipated equipment outages 
and (ii) emergencies directly affecting the 
public health, safety, or welfare which 
would result from electric power outages. 42 
U.S.C. §8302(a)(15). Rules relating to 
emergency use of petroleum or natural gas 
under §8302(a)(15)(B) in covered facilities 
are found at 10 C.F.R. §501.191. In addition, 
ERA has authorized use of petroleum or 
natural gas in covered facilities under 
circumstances not addressed in 
§8302(a)(15)(B). This use does not require 
prior authorization, although the user must 
notify ERA and may be ordered to cease. 
Unless ERA orders otherwise, this use may 
continue for a maximum of four weeks with 
extensions of up to 24 months available. 10 
C.F.R. §501.192. 

42 U.S.C. §8311(1). electric 
powerplant is generally defined to include 
electric generating units consisting of a 
boiler, gas turbine, or combined cycle unit 
producing electric power for purposes of 
sale or exchange, which has the design 
capability of consuming any fuel at a fuel 
heat input rate of 100 million BTUs per hour 
or greater, or a combination of two or more 
electric generating units located at the same 
site which have an aggregate design 
capability of consuming any fuel at a heat 
input rate of 250 million BTUs per hour or 
greater.Id. §8302(a)(7)(A). The term does 
not include nuclear powerplants or 
cogeneration facilities that sell or exchange 
less than half of their annual electric power 


generation. In addition, for purposes of 
aggregating units at the same site, the 
Secretary of the Department of Energy has 
authority to exclude any unit with a design 
capability of less than 100 million BTUs per 
hour. The rules relating to aggregation are 
found at 10 C.F.R. §500.2(c). Generally, any 
electric powerplant upon which 
construction or acquisition began after April 
20, 1977, is defined as a “new unit.” 
However, the regulations provide that units 
commencing construction prior to the 
effective date of the Act (May 9, 1979) are 
considered to be “transitional facilities” and 
may be classified as existing based upon an 
appropriate showing. 10 C.F.R. Part 515. 

19 42 U.S.C. §8312(a). A major fuel burning 
installation is defined as a stationary unity 
consisting of a boiler, gas turbine unit, 
combined cycle unit or internal combustion 
engine having a design capability of 
consuming any fuel at a fuel heat input rate 
of 100 million BTUs per hour or greater, or a 
combination of two or more units located at 
the same site having an aggregate design 
capability of consuming any fuel at a heat 
input rate of 250 million BTUs per hour or 
greater. The same authority for exclusions 
under the aggregation clause as that 
provided for powerplants is included in this 
section and the aggregation rules are found 
in 10 C.F.R. §500.2(d). Additionally, the 
relevant dates for classification as either a 
new or existing facility are the same as those 
for powerplants. 10 C.F.R. Part 515. 

20 42 U.S.C. §8311(2). Under the Fuel Use 
Act, “alternate fuel” is a term of art meaning 
electricity or any fuel other than natural gas 
or petroleum. The term includes petroleum 
coke, shale oil, uranium, biomass, and 
municipal, industrial or agricultural wastes, 
wood and renewable energy sources as well 
as numerous waste byproducts from 
refinery and industrial operations. Id. 
§8302(a) (6). 

21 42 U.S.C. §8341(a). 

22 Id. §§8341(b), 8342(a); 10C.F.R. §§504.5, 
506.2. 


3 Id. 

24 Joint Explanatory Report of the 
Conference Committee, 6 U.S. Code Cong. 
and Adm. News, p. 8774. ERA contrasts the 
technical capability finding necessary for a 
proposed order with that necessary to 
support a final order in the preamble to the 
July 23, 1979 regulations. 44 Fed. Reg. at 
43179. This latter finding is characterized as 
the unit’s “real” capability. Id. 

5 10 C.F.R. §§504.5(d) (2), 506.2(d) (2). The 
extent of work necessary to restore the 
capability will be considered at a later stage. 
See notes 29-31 and accompanying text, 
infra. 

26 10 C.F.R. §$§504.5(d) (3), 506.2(d) (3). 

*7 The comment procedure is discussed in 
the text accompanying notes 36-49, infra. 

28 10 C.F.R. §§504.5(d)(1), 506.2(3)(1); 44 
Fed. Reg. at 43179. 

29 10 C.F.R. §§504.5(d), 506.2(e). 

% Td. at note 4. 

31d. 


32 10 C.F.R. §§504.5(f)(1), 506.2(f)(1). This 
10 percent cutoff will be used despite 
recognition by ERA that units subject to 
prohibition orders will not normally have 
pollution control devices necessary to burn 
coal and that installation of these devices 
may cause derating in the range of 10 
percent. Id. at note 5. Of course, where the 
derating exceeds 10 percent ERA will 


consider that which is due to pollution 
control equipment. 

33:10 C.F.R. §§504.5(f) (2), 506.2(f) (2). 

34 10 C.F.R. §§504.5(g), 506.2(g). 

33 Report of the Regulatory Analysis 
Review Group on the Department of 
Energy’s Proposed Regulations to 
Implement the Powerplant and Industrial 
Fuel Use Act of 1978 (March 12, 1979). 

36 44 Fed. Reg. at 43177. 

37 42 U.S.C. §§8341(b), 8342(a). 

38 10 C.F.R. §§501.51(b)(3), 501.52(b) (3). 

39 44 Fed. Reg. at 43178. Allocation of the 
burden of producing information in this 
manner will simplify ERA’s task since the 
facts bearing upon the findings necessary for 
a final order will be within the order 
recipient’s knowledge. 

4010 C.F.R. §§501.51(b)(3), 501.52(b)(3). 
The exceptions include cases where the 
“late” material could not have been 
submitted during the comment period 
through the exercise of due diligence; where 
the information relates to material changes in 
fact or law arising after the close of the 
comment period; and where the material 
consists of amplification or rebuttal of 
matters arising after the close of the 
comment period. Id. 

41 10 C.F.R: §§501.51(b)(5), 501.52(b) (5). 

42 Td. 

43 44 Fed. Reg. 53178. 

441d. 

45 10 C.F.R. §§501.51(b)(6), 501.52(b)(6). 

46 Id. The hearing must be requested within 
14 days of issuance of the notice of 
availability of the tentative staff decision. 

47 10 C.F.R. $§501.51(c), 501.52(c). 

48 42 U.S.C. §8412. 

49 Although there are no reported cases on 
this point under the Fuel Use Act, time limits 
of similar judicial review provisions 
contained in other statutes have been 
determined to be jurisdictional. E.g., Sun 
Enterprises, Ltd. v. Train, 532 F. 2d 280 (2d 
Cir. 1976). 

5° The exemptions for existing powerplants 
and major fuel burning installations are 
contained in 10 C.F.R. Parts 504 and 506. 
Those available to new untis are found in 10 
C.F.R. Parts 503 and 505. 

5110 C.F.R. §§503.4, 504.11, 505.4, and 
506.11. 

52 Id. §§503.12, 504.17, 505.9 and 506.16. 

§§503.9-.10, 504.15-.16, 505.7-.8, and 
506.14-.15. 

54 42 U.S.C. §§8473. Other agency actions, 
such as prohibition orders, may also require 
preparation of an EIS. See 44 Fed. Reg. 7318 
(December 17, 1979) (notice of intent to 
prepare EIS evaluating the impact of 
prohibition orders.) DOE’s guidelines for 
compliance with NEPA are found in 45 Fed. 
Reg. 20694 (March 28, 1980). 

55 10 C.F.R. §§503.34, 504.33, 505.24 and 


506.33. 

56 Td. §§503.34(a), 504.33(a), 505.24(a) and 
506.33(a). The five-year requirement 
reflects ERA’s strict adherence to the overall 
policy of FUA since temporary exemptions 
on environmental grounds are authorized for 
a period not to exceed five years. 42 U.S.C. 
§§8321(e)(1), 8351(h)(1). Thus, ERA would 
favor a temporary exemption over a 
permanent exemption. 

57 10 C.F.R. §403.34(a) (2). 

58 Id. §§503.34(b), 504.33(b), 505.24(a), and 
506.33(b). 

59 Td. §$§$503.34(c)(5), 504.33(c)(2), 
505.24(b)(6), and 506.33(c)(2). 

Id. 
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61 44 Fed. Reg. at 28963. Section 761 of 
FUA provides that nothing in the Act is to be 
construed as authorizing any facility to delay 
or avoid compliance with applicable 
environmental requirements. 42 U.S.C. 
§8471(a). ; 

82 44 Fed. Reg. at 28963. 

83 Id. 

4 Pub. L. No. 95-95, 91 Stat. 685. The entire 
Clean Air Act has been recodified in 42 
U.S.C. §§7401-7642. 

85 42 U.S.C. §1857c-6. 

66 Jd. §1857c-6(a)(1). 

87 42 U.S.C. §7411(f)(1). 

68 Jd. §7411(a)(1)(A)(ii). The NSPS must 
reflect: 


“the degree of emission limitation and the 
percentage reduction achievable through 
application of the best technological system 
of continuous emission reduction which 
(taking into consideration the cost of 
achieving such emission reduction, any 
nonair quality health and environmental 
impacts and energy requirements) the 
Administrator determines has been 
adequately demonstrated. For the purpose 
of [the percentage reduction requirement] 
any cleaning of the fuel or reduction in the 
pollution characteristics of the fuel after 
extraction and prior to combustion may be 
credited ....” 

Id. 

69 44 Fed. Reg. 33612 (June 11, 1979) (to be 
codified in 40 C.F.R. §60.40-60.49a). 

70 44 Fed. Reg. 37632 (June 28, 1979). EPA 
projects that these NSPS will be proposed by 
October, 1980 and adopted by August, 1981. 
45 Fed. Reg. 16832, 16836 (March 14, 1980). 

71 40 C.F.R. §60.60. 

72 42 U.S.C. §7411(a)(2). But see note 75, 
infra. 

7342 U.S.C. §7411(j)(1)(A). See also 
ASARCO, Inc. v. EPA, 11 E.R.C. 1129(D.C. 
Cir. 1978). 

7442 U.S.C. §§7420(a)(2)(A) (ii), 
7413(b)(3),(c)(1) (C). 

78 Id. §7411(a)(8). This exemption has been 
expanded upon in the regulations. The 
general definition of modification 
applicable to all sources for which NSPS 
have been promulgated provides that 
conversion to coal required under FUA is not 
a modification. 40 C.F.R. §60.14, as 
amended, 45 Fed. Reg. 5617 (January 23, 
1980). However, that section also exempts a 
voluntary switch to an alternate fuel if the 
source was capable of accommodating that 
fuel prior to the date any NSPS becomes 
applicable to that source type. Id. Moreover, 
the new powerplant NSPS exempt changes 
required to accommodate switches from 
fossil fuels to nonfossil fuels and, for units 
originally designed to burn liquid or gaseous 
fossil fuels, switches to any other type of 
fuel. 40 C.F.R. §§60.40a(c),(d). 

76 See note 75, supra. 

™ 42 U.S.C.  §§7470-7479. The PSD 
program was originally adopted by EPA 
after a court decision interpreting the 1970 
Act as prohibiting “significant deterioration” 
of air quality in clean air areas. 40 C.F.R. 
§52.21 (1977). The 1977 amendments 
reaffirmed this policy and added additional 
requirements. 


EPA has promulgated regulations 
implementing the requirements of the 1977 
amendments. 40 C.F.R. §52.21 (1978). The 
major provisions of these regulations were 
invalidated and remain in effect until June, 
1980 by virtue of a stay issued by the court. 


VOLUME 54, NUMBER 6, JUNE 1980 


Alabama Power Co. v. Costle, 13 E.R.C. 
1225 (D.C. Cir. 1979). Replacement 
regulations have been proposed. 44 Fed. 
Reg. 51951 (September 5, 1979). 

78 Sources in the 28 specifically named 
categories are subject to PSD review if they 
have the potential to emit more than 100 tons 
per year of any pollutant regulated under the 
Clean Air Act. 40 C.F.R. §52.21(b)(1)(i) 
(1978). All other sources that have the 
potential to emit more than 250 tons per year 
of any pollutant regulated under the Clean 
Air Act are also subject to PSD review. Id. 
§52.21(b)(1)(ii) (1978). As used in the 1978 
regulations, the term “potential to emit” 
refers to uncontrolled emissions. Id. 
§52.21(b)(3) (1978). 

79 40 C.F.R. §52.21(1) (1978). 

8 Td. §52.21(b)(2) (1978). For voluntary 
fuel switches the source must have been 
capable of accommodating the alternate fuel 
prior to January 6, 1975. Id. 

5! 43 Fed. Reg. 26380, 26397 (June 19, 1978). 

82 40 C.F.R. §52.21(f) (1978). 

83 42 U.S.C. §§7501-7508. 

8444 Fed. Reg. 3274 (January 16, 1979). 
This is known as the Emission Offset 
Interpretative Ruling. 

83 42 U.S.C. §7410(a)(2)(I). Florida has 
submitted SIP revisions governing 
nonattainment areas for sulfur dioxide and 
ozone and EPA has granted conditional 
approval which has the effect of terminating 
the restriction on construction in those areas. 
45 Fed. Reg. 17140 (March 18, 1980). The 
restriction will be reinstated if further 


revisions required by the conditional 
approval are not met. For particulate 
nonattainment areas in areas EPA has 
granted an 18-month extension to submit a 
revised SIP. 45 Fed. Reg. 2032 (January 10, 
1980). 

86 44 Fed. Reg. at 3282. 

87 ADMIN. Cope §17-2.04(6)(c). 

8 Id. §17-2.17(5)(a). Sources with potential 
(uncontrolled) emissions below specified 
levels and. those with allowable emissions 
below specified levels may qualify for a full 
or partial exemption from the nonattainment 
permitting requirements. Id. §§17- 
2.17(1)(c),(3). 

89 Id. §17-2.04(6)(c). 

% Id. §17.2.04(6)(d)(3). The PSD rule states 
that a switch to an alternate fuel is not a 
modification subject to PSD review if the 
source was designed to use the fuel and has a 
DER permit to accommodate that use. 
Although this section is ambiguous, it could 
be interpreted to mean only the source’s 
operating permit need be modified in this 

- situation and no PSD review is required. If 
the source was capable of accommodating 
the fuel prior to January 6, 1975, it appears 
that the switch is not considered a 
modification. Id. §17-2.02(74). 

9! ApMIN. Cope §17-2.04(6)(c). 

92 Id. §17-2.17(3)(b). 

83 Of course, as in the PSD section, aswitch 
to a fuel the souce was capable of 
accommodating prior to January 6, 1975, is 
not a modification. FLa. ApMin. Cope §17- 
2.02(74). 


The Academy of Florida Trial 
Lawyers 

Ace Industries, Inc. 

Altshuler Genealogical Services, Inc. 

Matthew Bender & Co., Inc. 

Dr. William J. Bopp 

Clarence S. Bruce 

Chelsea Title & Guaranty Company 

Chicago Title Insurance Company 

The Coloney Company Consulting 
Engineers, Inc. 

Corpex Banknote Company 2nd 

Corporation Information Services 

The Dania Bank 

Daytona Data Center 

Excelsior-Legal Stationery Co., Inc. 

Executive Reports Corp. 

Federal Legal Employment Report 

Fenwick Hall 

Financial Publishing Co. 

First American Title Ins. Co. 

First Equity Corporation of Florida 

Florida Corporation Supplies 

Florida Lawyers Diary & Manual 

Florida Legal Products, Inc. 


Advertisers index 


Government Liaison Services, Inc. 438 
The Harrison Company 459 
Walter E. Heller & Company 478 
Inter-City Testing & Consulting Corp. 423 
Inter-State Associates 419 
J. Fremon Jones 490 
Josephson’s Bar Review Center 425 
George Kirkham and Associates, Inc. 428 
Legal Times 460 
Lawyers Professional Liability 

Insurance Co. 453 
Lawyers Title Guaranty Fund 472 
Locaters International 483 
The Loy Corporation 434 
E. L. Mendenhall, Inc. 427 
Neuropsychology Associates 424 
Nord Bar Review Course 449 


Numismatic Investments of 


Florida 443 & 452 
Poe & Associates, Inc. 436 
Research for Lawyers 4th Cover 
George Stuart, Inc. 464 
Title & Trust Company of 

Florida 3rd Cover 
Wagner-Hohns-Inglis, Inc. 

Watch Picture Art 458 


2 
‘ ; 
Py 
{ 
q 
q 


Sloppy Options. 


( A few ideas on how to avoid them. ) 


A contract to cover a real estate sale can Incidentally, Chicago Title has 
| run twenty pages or more, but too often published papers on a large number of 
7 an option gets only the skimpiest subjects of interest to lawyers in their real 
: treatment. And this can be rather daring, estate work; we'll be featuring these in 
: because once the option is exercised, it our advertising in the coming months. 
becomes the contract of sale. So Chicago ©1979 CTIC 
: Title has published a paper that FBJ 
ES discusses some of the important Chicago Title Insurance Company 
& considerations in option draftsmanship. 1000 Brickell Ave. 

Appropriately called Options, it’s yours pT al 


for the asking. 
This is part of our special service for 
attorneys. It’s an attorney-oriented 


Please send me a copy of the Chicago Title 
paper “Options.” 


expertise in real estate available to you at Name 
every Chicago Title office. As a point of : 
interest, we have more attorneys than Firm 
any other organization in the country, Address 


outside of the government. 


City State Zip 


Chicago Title 
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LABOR LAW 


“Misconduct” Under 
the Florida 
Unemployment 
Compensation Law: 
Is Anybody out 
There Listening? 

By Joseph W. Carvin 


The Florida Unemployment 
Compensation Law (F.S. Chapter 
443) was intended to provide for 
the payment of unemployment 
benefits to individuals who become 
unemployed “through no fault of 
their own.”! In keeping with this 
purpose, the Act disqualifies 
individuals who are discharged for 
“misconduct connected with their 
work.”2 What is “misconduct?” Was 
the term intended to apply only to 
“intentional” misconduct, or was it 
intended to include other forms of 
misconduct as well? This question 
essentially went legislatively 
unanswered for 40 years. Then, in 
1977, the Florida Legislature 
addressed the question rather 
specifically, enacting three- 
paragraph statutory definition of 
the term “misconduct.” Neverthe- 
less it appears today, two and a half 
years later, that the legislature’s 
answer fell on deaf ears. A cynic 
might well conclude that “no one 
out there was listening” when the 
legislature spoke. Let us consider 
the cynic’s case: 

The Case Law Interpretation 

Although the Act was enacted in 
1937, the term “misconduct” was 
not statutorily defined, and it was 
1963 before it was judicially 
defined in Spaulding v. Florida 
Industrial Commission.’ In 


Spaulding, the Third District Court 
of Appeal adopted a definition 
which recognized essentially two 
types of misconduct: “willful or 
wanton disregard” of an employer’s 
interests, on the one hand, and 
“carelessness or negligence” or 
“equal culpability,” on the other. 
This definition had been 
formulated in Boynton Cab Co. v. 
Neubeck,‘ by the Supreme Court of 
Wisconsin: 


“[M]Jisconduct”. . . is limited to conduct 
evincing such willful or wanton disregard of 
an employer's interests as is found in 
deliberate violations or disregard of 
standards of behavior which the employer 
has the right to expect of his employee, or in 
carelessness or negligence of such degree or 
recurrence as to manifest equal culpability, 
wrongful intent or evil design, or to show an 
intentional and substantial disregard of the 
employer's interests or of the employee’s 
duties and obligations to his employer. On 
the other hand mere inefficiency, 
unsatisfactory conduct, failure in good 
performance as the result of inability or 
incapacity, inadvertencies or ordinary 
negligence in isolated instances, or good 
faith errors in judgment or discretion are not 
to be deemed “misconduct” within the 
meaning of the statute. 


Once adopted by the district 
court in Spaulding, the Wisconsin 
definition was accepted by the 
district courts in Florida The 
definition seemed to require that to 
constitute misconduct, carelessness 
or negligence had to be of such a 
degree or recurrence as to be 
tantamount to willful misconduct 
(i.e., such as to manifest “equal 
culpability”). On the other hand, 
“mere inefficiency” was not to be 
considered “misconduct.” 

The requirement that negligent 
conduct, to result in disqualifica- 
tion, must be of “equal culpability” 
as intentional misconduct, naturally 
attracted attention to the element of 
intent. Gradually, intent became 
the decisive factor in the definition. 
For example, in Earp v. Florida 
Department of Commerce,® the 
Second District Court of Appeal 
noted that the claimant had 
“repeatedly” violated procedures 
but nevertheless found the record 
“devoid” of evidence to indicate a 
degree of negligence equivalent to 
“willful intent” or “evil design.” 
Thus, the court may have rejected 
the notion that mere negligence 


could be of such a degree “or 
recurrence” as to be tantamount to 
willfulness. 

The following year, in Castillo v. 
Florida Department of Com- 
merce,’ the Second District Court 
of Appeal found a claimant’s 
recurring absenteeism to be 
“misconduct.” The claimant’s 
absenteeism appeared to be due to 
personal problems largely of his 
own making. The court concluded, 
“by its very essence this was an 
intentional disregard of the 
employer's vital interests.”* There 
appeared to be no evidence of 
actual wrongful intent in Castillo. 
Under the Wisconsin definition, the 
court easily could have found that 
the claimant’s continued 
absenteeism was of “equal 
culpability’’ as intentional 
misconduct, without finding actual 
intentional disregard. But the court 
in Castillo chose instead to infer just 
such an “intentional” disregard. The 
tendency to focus on “intent” in 
determining the existence of 
misconduct was thus strengthened. 

The Unemployment Appeals 
Commission (Florida’s final 
appellate administrative body) has 
likewise taken up this emphasis of 
wrongful intent—perhaps to a fault. 
In one case,® the claimant was a 
pilot whose alleged misconduct 
was his failure to make mandatory 
altitude “callouts” during final 
approach to an airport. This failure 
apparently caused, or at least 
contributed to, the crash of his 
commercial Boeing 727. The 
Commission, after paraphrasing 
the Wisconsin “‘misconduct” 
definition, concluded as follows: 


The employer alleged that the claimant 
failed to make mandatory altitude callouts as 
required by company procedure. The 
referee in her decision finds that the 
claimant's failure to make these callouts was 


Joseph W. Carvin of Alley and Alley, 
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University of Pennsylvania and J.D. in 
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of Law. He is a member of the Labor and 
Employment Law Committee of The 
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behalf of the Labor and Employment Law 
Committee, Ronald G. Meyer, chairman, 
and James G. Brown, editor. 
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not done in an intentional, deliberate, willful 
manner or with evil design and no evidence 
was presented to show that the claimant was 
aware of the fact that he should have made 
these callouts. 

Thus, the Commission found no 
evidence of misconduct. Certainly, 
a pilot cannot “intentionally” 
disregard procedures he is not 
aware of. But is it not part of an 
airplane pilot’s own duties to be 
aware of such procedures? Should 
the burden be on the employer to 
prove that the pilot did in fact know 
the rules, and intentionally refused 
to follow them—or merely that he 
should have known them? By 

‘relying on this pilot’s professed 
ignorance of proper procedure to 
find him innocent of “misconduct” 
the Commission made clear its own 
focus on “intent.” Indeed, this 
writer has found no decision of the 
courts or the Commission clearly 
finding negligent conduct, no 


matter how severe, to constitute 
“misconduct.” One can clearly hear 
the cynic asking: Isn’t it relevant 
that the stated purpose of the law is 


to pay benefits to those 
unemployed “through no fault of 
their own?” 


The Statutory Definition 


In 1977, perhaps at the urging of 
our cynic, the Florida Legislature 
enacted a statutory definition of 
misconduct.!° One would think that 
attorneys and the courts would 
have immediately looked to this 
definition for guidance. To the 
contrary, some courts, and even the 
Unemployment Appeals Commis- 
sion itself, have continued to rely on 
the Wisconsin definition of 
misconduct without mention of the 
statutory definition;!! and one court 
of appeal since 1977 has twice 
stated that the statute does not 
define the term.!2 

Reliance on the Wisconsin 
definition, rather than the definition 
enacted by the Florida Legislature, 


would be of little consequence if 
the two definitions were essentially 
the same. Indeed, most of the 
language in the statutory definition 
was undeniably taken verbatim 
from the Wisconsin definition, 
leading the Unemployment 
Appeals Commission to conclude 
that the two definitions are 
“substantially similar.” 

But are they really? In fact, there 
are at least four distinctions which 
we submit render the statutory 
definition substantially broader 
that the Wisconsin definition. First, 
the statutory definition: 


443.06(9) For purposes of this Section, 
misconduct includes, but is not limited to, 
the following, which shall not be construed 
in pari materia with each other: 

(a) Conduct evincing such willful or wanton 
disregard of an employer's interests as is 
found in deliberate violation or disregard of 
standards of behavior which the employer 
has the right to expect of his employees; or 
(b) Carelessness or negligence of such a 
degree or recurrence as to manifest 
culpability, wrongful intent, or evil design, 
or to show an intentional and substantial 
disregard of the employer’s interests or of 
the employee's duties and obligations to his 
employer. (Emphasis added) 

No one, including the cynic, will 
deny that the language here was 
drawn from the earlier definition. 
But precisely for this reason, the 
changes made by the legislature to 
the case law definition deserve 
close attention. The legislature 
made these four changes: 

1. The Wisconsin definition 
stated that: “[M]isconduct . . . is 
limited to conduct evincing such 
willful or wanton disregard. . .” 
(emphasis added). The Florida 
statutory definition, on the other 
hand, begins “For purposes of this 
section, misconduct includes, but is 
not limited to...” (emphasis added). 

2. The entire proviso to the 
Wisconsin definition, to the effect 
that “mere inefficiency. . . [is] . . . 
not to be deemed ‘misconduct’ ” 
was dropped by the legislature 
from the statutory definition. 

3. The Wisconsin definition 
stated that negligence would have 
to be of such a degree or recurrence 
as to “manifest equal culpabili- 
ty. . . .” as intentional or willful 
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disregard. The Florida Legislature 
dropped the word “equal,” stating 
that negligence need only be “of 
such a degree or recurrence as to 
manifest culpability. .” As 
pointed out in Black’s Law 
Dictionary, culpability implies 
“that the act or conduct spoken of is 
reprehensible or wrong but not that 
it involves malice or a guilty 
purpose. ‘Culpable’ in fact connotes 
fault rather than guilt.” (Emphasis 
added)!4 

4. The legislature rather clearly 
separated “willful” misconduct 
from “negligent” misconduct by 
placing them in separate 
subsections, and specifically 
provided that the two subsections 
“shall not be construed in pari 
materia with each other.” As to this 
change, our cynic reminds us thai 
today not everyone understands 
Latin. “In pari materia” indicates 
that two sections “are to be 
construed together.”!5 Subsections 
not to be read in pari materia 
therefore are to be construed 
separately and _ independently. 
Thus, willful misconduct and 
merely negligent misconduct are 
entirely separate and _ distinct 
concepts under the Florida statute. 

Each of these changes from the 
original judicially adopted 
Wisconsin definition points toward 
a broadening of “misconduct,” and 
toward a rejection of the notion that 
misconduct must be intentional in 
order to disqualify an unemploy- 
ment compensation claimant. It is 
not clear precisely how much 
broader the statutory definition was 
intended to be—but the conclusion 
that the two definitions are “sub- 
stantially similar’ must be 
unequivocally rejected or, at the 
very least, postponed until the 
legislative changes described above 
are somehow rationalized, a task 
our cynic may suggest is 
impossible. Unfortunately, over 
two years after adoption of the 
statutory definition, some courts 
continued to rely on the fact that, 
under the Wisconsin definition, 
misconduct is limited to intentional 
misconduct.'® 


The Administrative Rule 


At the same time the Florida 
Legislature adopted a statutory 
definition of “misconduct,” it also 
changed the operative provision of 
the law regarding disqualification 
for misconduct. Specifically, it 
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increased the maximum period of 
disqualification for misconduct 
from 12 to 52 weeks.!” (This change 
alone evidences the legislative 
intent to “toughen up” the statutory 
misconduct disqualification.) 
Simultaneously, the legislature 
directed the Division of 
Employment Security to enact an 
administrative rule for determina- 
tions of disqualification for 
misconduct. The rule enacted in 
response, Florida Administrative 
Code Rule 8B-2.17, clearly 
interprets the statutory definition 
broadly and recognizes the 
legislature’s determination that 
wrongful “intent” should not be a 
necessary element of misconduct. 
The rule gives as an example of 
“serious” misconduct, “refusal” to 
carry out instructions significant to 
job duties, after warning” 
(implying intent); on the other 
hand, as an example of “simple” 
misconduct, the rule includes 
“minor violations of company 
rules,” without mention of refusal 
or intent. Similarly, “simple” 
misconduct includes mere 
“unauthorized absenteeism or 
tardiness over which the claimant 
had control.” This interpretation 
certainly appears to be consistent 
with the statutory concepts of 
“culpability” and “fault” without a 
requirement of “evil design” or 
other intent.!® 

Unfortunately, the rulemaking 
effort of the Division of 
Employment Security also appears 
to have fallen on deaf ears. This 
writer has been unable to find a 
decision of the Unemployment 
Appeals Commission or any court 
which mentions the Division’s Rule 
8B-2.17. 


Conclusion 


Some courts and the Unemploy- 
ment Appeals Commission itself 
continue to cite the Wisconsin 
definition of misconduct with 
approval, and do not so much as 
mention the statutory definition. As 
noted above, at least one court has 
stated that such statutory 
definition exists. Where was 
everyone in 1977? Was anybody 
listening? Was the statutory 
definition, as interpreted by the 
administrative rule not even worth 
mentioning in the airline crash case 
discussed above? 

Judge Booth of the First District 
Court of Appeal has recently 
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offered what appears to be the only 
reported recognition that the 1977 
Legislature intended to change the 
concept of “misconduct” as 
judicially defined.!® In Valparaiso 
Bank and Trust Co. v. Fla. Dept. of 
Labor, she stated that the amend- 
ment is a recognition of the basic 
principle of law that intent is 
“inferred from the repeated and 
recurrent doing of a negligent or 
careless act.” Arguably, this 
description of the amendment’s 
purpose may itself focus too 
strongly on “‘intent.”” The 
amendment did not state that intent 
could be “inferred’’ from 
recurrence—rather, it provides that 
negligent or careless conduct can 
constitute “misconduct” if of 
sufficient degree or recurrence as to 
“manifest culpability”—i.e., fault. 
More importantly, Judge Booth did 
conclude that the amendment was 
intended to overrule prior case law, 
not to codify it. Unfortunately, 
Judge Booth’s analysis in 
Valparaiso appears in a dissenting 
opinion, and the majority in that 
case wrote no opinion at all. Thus, it 
is unclear whether the majority in 
Valparaiso disagreed with Judge 
Booth over the effect of the 1977 
amendments, or based its decision 
on some other ground. 

Thus, confusion over the 
meaning of “misconduct,” having 
persisted for over 40 years, 
continues to defy resolution. It is 
submitted that the legislature in fact 
resolved this confusion by 
intentionally making the four 
changes Wisconsin definition 
discussed above. Precisely because 
the statutory definition is a 
“verbatim” adoption of the 
Wisconsin definition in every other 
respect, these changes were surely 
intended to have some effect and, 


read together, their effect should be 
clear. 
But the more important point is: 
Continuing to turn a “deaf ear” to 
the statutory definition and the rule 
promulgated to implement it, after 
it has been on the books some three 
years, is at best to leave employees 
and employers in a_ state of 
unnecessary confusion regarding 
just what is and what is not 
“misconduct.” It should not be 
forgotten that hundreds, and 
perhaps thousands, of misconduct 
determinations are made in Florida 
annually by claims examiners and 
appeals referees who are not 
necessarily attorneys. Nor should it 
be forgotten that such determina- 
tions are made in the vast majority 
of cases without legal representa- 
tion of the employee or the 
employer. It is hoped that the 
Unemployment Appeals Commis- 
sion and the appellate courts will 
address the effect of F.S.§443.06(9) 
at the first opportunity. If not, 
perhaps, “misconduct” is ripe for 
definition by the Supreme Court. In 
any event, if the statutory changes 
in the misconduct definition are not 
addressed soon, our cynic tells us he 
will propose legislation to provide 
each member of the Bar with a 
hearing aid, at state expense. 
Any other suggestions? 


' Stat. §443.02 

2 Fra. Stat. §443.06(1) 

3 154 So.2d 334 (Fla. 3rd D.C.A. 1963). 

4 237 Wis. 249, 296 N.W. 636 (1941). 

5 For example, see Woskoff v. Desta 
Enterprises, 187 So.2d 101 (Fla. 3rd D.C.A., 
1966); Castillo v. Florida Department of 
Commerce, 253 So.2d 162 (Fla. 2nd D.C.A. 
1971); Fredericks v. Florida Department of 
Commerce, 323 So.2d 286 (Fla. 2nd D.C.A. 
1975). 

§ 241 So.2d 422 (Fla. 2nd D.C.A. 1970). 

7 253 So.2d 162 (Fla. 2nd D.C.A. 1971). 

5 Id. at 165. 

® Order No. 78-2821, unofficially reported 
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at 1 FALR A-339. 

10 Fia. Stat. $443.06(9); Fla. Laws 1979, 
Ch. 79-399, §4. 

' See, for example, Varig Brazilian 
Airlines v. Florida Department of 
Commerce, 354 So.2d 921 (Fla. 3rd D.C.A., 
1978); C.F. Industries, Inc. v. Long, 364 
So.2d 864 (Fla. 2nd D.C.A. 1978); Ft. Myers 
Pump and Supply v. Florida Department of 
Labor and Employment Security, 373 So.2d 
429 (Fla. 2nd D.C.A. 1979). 

'2 In Hammett v. Florida Department of 
Commerce, 352 So.2d 948 (Fla. 2nd D.C.A., 
1977), decided five months after the 
statutory definition became effective, and 
Wike v. Florida Department of Commerce, 
363 So.2d 1139 (Fla. 2nd D.C.A. 1978), 
decided some 16 months after it became 
effective; the court erroneously stated that 
“(t]he Unemployment Compensation Law 
does not define misconduct,” and proceeded 
to rely on the Wisconsin definition to 
conclude that no misconduct had occurred. 
Our cynic wonders whether these decisions 
resulted from the failure of the court to read 
the briefs or the failure of counsel to bring 
the new definition to the court’s attention. 

13 Order No. 77-4813, unofficially 
reported at 1 FALR A-593. 

'4 Brack’s Law Dictionary 454 (Revised 
4th Ed. 1968). 

15 Td. at 898. 


'6 See for example, Ft. Meyers Pump, 
Hammett and Wike, all cited in footnotes 11 
and 12. In Jeck v. Board of Review, 
——So.2d____ (Fla. 4th D.C.A. 1979) the 
court stated that the statutory definition 
“tracks” the Wisconsin definition; 
and concludes that the claimant’s 
conduct could not be considered 
misconduct because not in “willful or 
wanton disregard of his employer’s 
interests.” In Department of Health and 
Rehabilitative Services v. Vernon, ___So.2d 
——(Fla. 2d D.C.A. 1980) (unofficially 
reported at 2 FALR 77-J), the Second 
District Court of Appeal again avoided the 
statutory definition, when it relied on its 
earlier decisions in Wike and Hammett, 
approving the Wisconsin definition, and 
concluded that the standard for misconduct 
under the unemployment compensation law 
s “obviously” higher than that for “just 
cause” under the State Career Service 
system. The court distinguished the standard 
for “just cause” since that term is defined to 
“include, but not be limited to,” a number of 
items, including negligence, inefficiency, 
and “willful” violations of agency rules. 

17 Fra. Stat. §443.06(1); Fla. Laws 1977, 
Ch. 77-399, §4. 

18 Rule 8B-2.17(5)(b)2.h. also refers, as an 
example of serious misconduct, to “willful or 
intentional carelessness or negligence.” 
Surely, it is one thing to assert that negligence 
may constitute misconduct if tantamount to 
willful or intentional conduct, as the 
Wisconsin definition had. It only confuses 
matters, however, to refer to “willful 
carelessness” or to “intentional negligence,” 
terms which may resist analysis for years to 
come. 

19 Tt should be noted that in ABC Auto 
Parts, Inc. v. Florida Department of Labor, 
372 So.2d 197 (Fla. lst D.C.A. 1979), the 
court recognized that the statutory definition 
provides for “intentional or negligent 
misconduct,” but did not address the 
definitional change any further. 

20 __So0.2d_____ (Fla. Ist D.C.A. 1979) 
unofficially reported at 1 FALR J-448. 
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